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PART |

RISK ANALYSISOF THE IMPACT OF THE CHOICE OF DISPUTE RESOLUTION
SYSTEM ON THE OUTCOME OF A MARITIME DISPUTE
By C.Haselgrove-Spurin.”
INTRODUCTION

When acivil dispute® or difference arises between two parties there are a number of different waysin which
the parties can go about trying to settle that dispute or difference. It is possible for parties entering into a
contractual relationship to pre-determine the method of settlement that will apply to future disputes and
differences by theinsertion of aclauseinto the contract.? Unless the parties subsequently otherwise agreethat
method of settlement will be used by the parties in the event of a dispute or difference. ®

Even wherethereis no choice of dispute settlement mechanismin a contract or whereadisputearises between
parties not governed by acontractual relationship it is nonethel ess open to the parties to agree upon adispute
resol ution mechanism.

The choices available to the parties are broadly :

1) To seek to negotiate a settlement between themselves.

2) To seek to settle the difference with the assistance of a mediator
3) To avail themsdves of athird party expert determinator

4) To settle the difference through the courts’

5) To arbitrate the dispute.

6) Combinations of the above such as med/arb processes.

Negotiation.

Provided the parties are confident that they have a sufficiently good relationship to deal with disputes or
differences between themselves then negotiation is clearly the best, simplest, most harmonious, cheapest and
speediest way of dealing with any such dispute or difference that might arise. However, suspicion and
distrust, often arising out of imbalances in negotiating power between the parties, frequently result in deadlock
and delay. If allowed to fester this can causeirreparable damage to the relationship and so thereis aneed to
consider alternative methods of settling disputes and differences wherethis occurs. Nonetheless, aprovision
in acontract requiring the parties to conduct their relationships in a spirit of co-operation and to attempt to
settle differences though negotiation is desirable, provided an alternative mechanism for dispute resolutionis
available in the event of a breakdown in the negotiations and provided the provision makesit clear what the
appropriate time and circumstance for referral is and the mechanism for referral is clearly stated.”

The Civil Courts.
At the time of writing, the standard default mechanism for dispute resolution is the civil courts. Where a
contract is silent on disputeresolution system, adispute arising out of the contract, if it isto be settled, will a

0 LL.BLL.MFCIArb. F.NADR. Senior LecturerinLaw. Law School, University of Glamorgan. Scheme Leader LLM
in Commercial Dispute Resolution. Visiting Lecturer to the Department of Maritime Studies and International
Transport, University of Wales, College Cardiff. Certified arbitrator, mediator, party neutral ; mediation trainer.
This paper does not deal with disputes between citizen and state where the interests of the state and its citizens are
protected by the courts as typified by criminal trails.

See Doke Bishop’s paper “A Practical Guide for Drafting International Arbitration Clauses.” which provides a
thorough review of the various types of ADR clause which can be incorporated into contracts.

If one of the parties seeksto over-ride an ADR clause by commencing court action the other party can seek astay of
the court action. If however, the other party also submits to the court action then there is an implied waiver of the
right to proceed by way of the alternative dispute resolution.

Some jurisdictions e.g. Texas, USA, operate court ordered mediation systems so the element of choice may be
restricted by legislation. See later discussion of the effect of non participation in court ordered mediation.

See for instance the JAMS/ENDISPUTE clause A1 Duty to negotiation in good faith.
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the instigation of one of the parties, find its way to a court.® The court has the power to settle the dispute,
subject only to any appeal to a higher court. A failure by one party to attend will not prevent the court
proceeding to binding enforceablejudgement. A defendant has nothing to gain and everything to lose by non-
participation. Default in respect of ajudgement or court order isimmediately subject to court enforcement in
pain of contempt proceedings at the behest of the other party. The court can resort to the use of bailiffsto
enforce payments of debts. What were previously known as “Mareva Injunctions’, but have now been re-
titled as “ Seizure Orders’ by the Civil Procedure Rules 1998 in the U.K., can ensure that assets are not
removed from the jurisdiction.

Theprocessisadversarial.” Thebattle-ground is shaped by rules of law and the solutions are limited to those
available to the legal system within which the court operates. The judge is unlikely to have any practical
business experience and deals with the dispute on a purely legal basis only. The parties have little or no
control over the process® and its outcome, trusting their legal representative to do the best he or she can to
represent their interests. The parties involvement in the process is by enlarge made at a distance during
consultations with legal representatives. Participation, if it occurs at all, is on the witness stand.

Whether the central issue depends on an interpretation of alegal issue or a determination by the court of a
factual situation, the processis somewhat likealottery. The outcomeislikely to be oneof “winner takesal”
with the loser bearing the costs of the trial. The court has little scope to slice the cake and achieve a
compromise solution to the dispute.® Thisis not to say that it would be better for the courts to render aso
called “ equitable’ solution by sharing out the loss between the parties. Justice often requires hard decisions
and the enforcement of therights of a party who has been unjustly deprived of benefits under acontract or has
sustained damageto other interests. Equally, simply because a party to an action has suffered loss does not,
without more, entitlethe claimant to be compensated for that loss. Nonethdess, it isinevitablethat oneparty
will depart triumphant and the other will beleft fedling that justice and fairness has not been achieved™ This
is particularly so where oneparty wins on alegal technicality. Thisisnot conduciveto good relations between
the parties in the future.

Arbitration.

Thetraditional alternativeto court settlement of disputesisarbitration. The partiesgivethetribuna the power
to settle their dispute. Arbitral awards are enforceable in domestic courts™ and international awards are
supported by The New Y ork Convention on the Enforcement of Arbitral Awards, providing access to the
enforcement powers of the courts of most of the international community. Arbitral awards are not freefrom
challenge in the courts. However, where the jurisdiction permits the issuing of unreasoned awards, or the
parties agree to theissuing of an unreasoned award the scope for challenge is severdly restricted.”?

See below for a discussion as to which court might ultimately be seized of the dispute.

Thisistrueeven of theso caled “inquisitorial” civil legal systems. Thereisadistinction between the way the court
conducts its business (adversaria or inquisitorial) and between the way the opposing parties relate to each other
whichisinevitably adversarial when court or arbitral actionisinvolved. Theinquisitorial nature of civil law systems
relates merely to the way in which the judge is empowered to cross-question the parties and require paper
submissions of evidence, whereas the common law adversarial system involves opposing lawyers presenting
evidence to the court and cross questioning the other party before the judge or arbitrator.

Once the process has reached the trial stage there is little scope for the parties to withdraw from the process.
However, parties frequently broker a settlement pre-trail which often leadsto the classic settlement at the courthouse
door. Unfortunately, the equality of bargaining power between the partiesin such negotiationstendsto be poor and
negotiation is conducted at a distance by the parties’ representatives.

Some jurisdiction contain legal rules that enable the court to apportion liability, as with the rules on contributory
negligence in tort in England. Where both aclaim and counter claim succeed in respect of different elements of a
dispute there can likewise be some appearance of a splitting of the cake which can then have a knock on effect for
award of costs.

See Geoffrey M Beresford-Hatwell’ s paper “ Comparative Analysis of the Ethical Dynamic Involved in Litigation,
Adjudication, Arbitration and Mediation.”

M Section 42,44 & 66 Arbitration Act 1996 amongst others provide powers of the court to support thearbitral process.
12 s52(4) Arbitration Act 1996

10
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To agreater or lesser extent, depending on the jurisdiction governing the dispute and where applicable, the
rules of any arbitral organisation chosen by the parties to govern the process™, the parties arefreeto agreethe
range of powers exercisable by thearbitrator. The process as with the courtsis adversaria. Thebattle-ground
is shaped by rules of law and the solutions are limited to those availableto thelegal system within whichthe
tribunal operates.* The arbitrator is likely to have practical experience of the industry which enables the
arbitrator to better understand the background to the dispute especially when addressing issues of fact.™

Again, whilst there are anumber of advantages to choosing arbitration, the outcomeis neverthdesslikey to
be awinner takes all situation with theloser bearing the costs of the arbitration. Party participationis much
likethat inthe courtsthoughit islikely to be somewhat lessformal. Theroleof thearbitrator issimilar to that
of thejudge in a court, though the arbitrator’ s powers are somewhat more limited than those of ajudge. So,
oncemore, the outcome of an arbitration is not likely to be conduciveto good relations between the partiesin
the future.

Expert determination and adjudication.

Whilst expert determination and the various forms of adjudication™® provideaviableway of settling dispute,
this paper will not deal with this mechanismin any detail, apart from pointing out that as afast track form of
arbitration it can be cost and time effective but limits the degree of participation that the parties haveover the
process. Thebattleground islegal in nature, but thedecisionwill normally revolve around the determination
of afact such as the value of an item, the meaning of the terms of a contract and who is responsible for
carrying out contractual duties or whether a certain event has taken place such as the fulfilment of a
contractual duty for example the use of specified materials. The expert determinator or adjudicator, is by
nature, an expert with experiencein theindustry and thedecisionislesslikely to be based on the application
of esoteric rules of law.

Apart from statutory adjudication schemes where the law gives the adjudicator the power to settle disputes
referred to the adjudicator," the power to determine the outcome of the dispute is given to the expert
determinator or adjudicator by the parties. The outcomeis likdly to be a“winner takes all” situation which
once again is not necessarily conducive to good relations between the partiesin the future. However, since
adjudicationisfrequently used to settleinterim disputes that occur during the course of implementing awider
program, it can enable the parties to put an issue to rest and get on with the next task in hand. Thisis
particularly so of adjudication in the construction industry. Frequently however, adjudication is not final and
in such cases the decision whilst immediately binding on the parties is subject to subsegquent re-eval uation by
an arbitrator or the courts.

M ediation.

Mediation is gradually establishing itself as aviablealternative method of settling disputes and differences.™®
Unlike court settlement, arbitration, expert determination and adjudication a third party does not make a
decision which settles thedispute.’® Participation by the partiesin the processis central to theway mediation
operates. Thisis both a strength and a weakness of mediation. If one party refuses to participateit is not
possible to broker an agreement and the mediator has no power to impaose a decision in the absence of
participation by one of the parties.

13
14
15

eg ICC Rules, Model Law, LCIA Rules, GAFTA Rules etc
See below regarding choice of substantive and procedural law.
Thisis not necessarily so. There has been atendency in recent years for arbitrators to be drawn from the ranks of

lawyersand judges. However, there is often scope within the appointing system for the partiesto seek to ensure that
the arbitrator is drawn from their peers within their industry.

See Tony Bingham'’ s paper, “ Adjudication in the Construction Industry in the UK — A Role Model for Malaysia.”
As under s108 Housing Grants, Construction and Regeneration Act 1996 in the UK and under ahost of Acts
providing for Ombusdman Review of consumer disputes.

Asto whether mediation is anew concept or atradition Asian concept which is establishing itself or re-establishing
itself, see Neil Kaplan's address to this seminar supra.

See Judge Richard Faulkner’ s paper “Mediation — What is it and what has it got to offer Maaysia?’
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By contrast, both judges® and arbitrators® can continue the court or arbitral hearing in the face of the
obduraterefusal of aparty to attend the hearing, whereit is clear that the refusal to attend has no reasonable
justification and is carried out for no other purpose that that of attempting to frustrate the process. It is
commonly stated that mediation is a non-binding process which relies on the co-operation of the parties to
participate in the process. Whilst true, this is increasingly an oversimplification.? In jurisdictions which
operate court ordered mediation, afailureto attend and even afailureto actively participatein theprocesscan
have avariety of adverse consegquences for the absentee or non-participant. Under the CPR Rulesinthe UK
the court can order a stay of action pending participation in amediation®, and can even award costs against
the successful party if that party had intentionally failed to participatein amediation.* If the processworks™
it produces an agreement, brokered between the parties through the good offices of themediator, which canbe
made legally binding and enforceablein the courts. ®  In the event of arefusal by one party to abide by the
agreement, subsequent court action to enforcethe agreement isinexpensiveand rdatively quick. Thereislittle
point is refusing to fulfil the agreement.

The scope for challenging the validity of the agreement is very limited and restricted to allegations of bias,
duress and undue influence on the part of the mediator. Proving such allegations is difficult since it is
standard practicethat all notes and transcripts in the possession of the mediator are destroyed or returned to
the parties at the conclusion of the mediation.”” The parties agreein advance that the mediator and all other
parties present should treat all information disclosed in the process as privileged.® Thus none of the
information disclosed during the process can be subsequently disclosed in court or used asevidence. Offers
of settlement, made but not accepted, cannot later be used in court as a substitute for a payment into court.
Nor can such offers be disclosed to the court to try and influence thejudge’ s award of damages or costs. The
avenues for appeal from the court and the arbitral process, even though limited in scope, are much more
extensive than the process for challenging the validity of mediated agreements.

The mediation commences with the mediator wel coming the parties and then laying out the ground rules for
the conduct of themediation® followed by opening statements by both parties or their representatives. Once

% In civil cases the court operates on the basis that where a defendant fails to rebut the all egations of the plaintiff the
defendant conceeds that point, so a failure to attend has immediate and obvious repercussions for the absentees
defence.

For example s41(4) Arbitration Act 1996 UK

See R.Faulkner, G.Thomas & C.H.Spurin, “Mediation Methods : Representing Y our Client at a Mediation”
University of Glamorgan Law School Press 1% Ed 1999, pp7-14.

s26(4)(2) CPR 1998 : see also Torith v Stewart Duncan Properties [1999] Employment Appeals Tribunal. LTL
19/12/99 Lawtel C8200316 and see also Neil Kaplan' s addressto this seminar where he makesit clear that in Hong
Kong participation in the mediation process, where an agreement contains a mediation clause, is a condition
precedent to court proceedings.

$44.3. CP.R. 1998

Determining whether or not the mediation process has worked should not however be based entirely on whether or
not a settlement of al elements of the dispute has been achieved. Frequently agreement is reached over some
elements of the dispute, with the consequence that subsequent litigation is more focussed, and consequently faster and
cheaper. Even where no settlement is achieved the process can still deliver benefits in that the differences that
separate the parties are much more clearly understood by both parties.

The parties can aternatively make a non-binding agreement, that isto say an agreement “binding in honour only”.

See foot note 28 below. The mediator will makethis clear during theintroduction to the process when he or she sets
the ground rules for the mediation.

See for instance the standard form NADR Mediation Agreement which is signed by both parties to the mediation.

A contrast can be drawn here between the courts, where the parties have little or no choice in respect of the
procedures which govern the conduct of thetrail. Arbitration however does provide the parties with an el ement of
choice providing they can reach agreement, at least in the UK by virtue of all of those provisions under the
Arbitration Act 1996 which commence with the legend “ Unless the parties otherwise agree .,.” and with particular
referenceto s34 Arbitration Act 1996. Inthe absence of agreement it isthe arbitrator who determinesthe procedures
that will governthe process. The parties however have an element of choice at an earlier stage when they choosethe
arbitral or mediation body that will handlethe dispute, withitishoped, akeen weather eye on the type of procedures
favored by that body and prescribed within its rules for the conduct of the process.

21
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both parties have set out their stance at the commencement of the mediation, for the benefit of the other party
and the mediator, the mediator acts both as aconduit for the flow of information between the parties30 and, as
an agent of reality for each of the partiesin turn, providing a sounding board for the confidential exploration
of concepts and ideas which might form the basis of anegotiated settlement. The mediator can act asdevil’s
advocate to each party in turn, suggesting possible advantages and disadvantages for each party of pursuing
different ways of dealing with the differences which divide the parties. The mediator can suggest ideas and
concepts which each of the parties might wish to consider. The mediator can help the parties to identify
hidden benefits and things that each of the parties can offer the other which are not burdensomefor them but
which the other party would place value on.

The settlement is likely to be based on some form of “compromise’ but this does not inevitably mean that
either party ends up compromising their interests. The old adage* no gain without pain” does not necessarily
ring truefor mediated settlements. By contrast with thejudicial system which produces awin-losesituation,
mediation can result in awin — win situation where each party settles within their band of expectation and
perhaps even above (i.e. receives more than expected) or below (i.e. pays out less than expected) theleve at
which they were prepared to settle. Furthermore, the benefits of facilitating agreementsfor future co-operation
can far outweigh any concessions made regarding the immediate dispute at hand. All of this embraces
settlement concepts which the courts, arbitration and adjudication cannot offer theparties. However, thisdoes
not mean that thelaw does not havearoleto play intheprocess. In particular, theagent of reality isfounded
on the basis of the legal consequences of afailure to broker an agreement, firstly in respect of the cost of
pursuing the difference further at law or through arbitration and secondly becausethelawislikdy to establish
the basis of the respective rights and duties of the parties.

Assuming the parties reach an agreement which brings the dispute to an end thereis a very good prospect that
the parties can continue to do business together and that the dispute will not have caused irreparable damage
totheir businessrelations. Indeed, an awareness of the each party’ s expectationsand thelimits of each party’s
tolerances can foster aclimate of mutual respect which strengthens the relationship. The early mediation of
minor disputes and differences can enable parties to work more closely together in the future® With lessat
stake than would be the case with court action parties can use mediation as a way of interacting between
themselves during the course of business. In this respect mediation is an ideal mechanism for dealing with
differences between employees and between employer and employee.

Mediation provides an aternative method of dispute resolution. It does not displace judicial and arbitral
dispute settlement. Indeed, there are many disputes which do not lend themsavesto mediation.* Wherethere
isno dispute at all apart from a blatant refusal to pay for contractual benefitsreceived it is unlikely that the
defaulting party will co-operatein the mediation process. The defaulting party may not havethe resourcesto
pay and bankruptcy proceedings arethe only viable way of moving forward. However, eveninthesetypesof
cases, if thedefaulting party istrying to buy time, it may be an appropriate responsefor the creditor to takea
pragmatic view of the situation and to put aside strict legal rights and broker some form of extended credit
agreement, especialy if thereis apossibility that the financial affairs of the debtor will eventually be solved
and the parties will be ableto resume a profitable business relationship. Finally, mediation keeps the parties
business affairs out of the public arena. The court processis opentothepublic. Whilst arbitrationis private
and keeps business affairs out of the public domain, any recourseto the courts for assistance or support or for
the enforcement of an award can break down the privacy barrier. Businessmen do not want their dirty linen
launderedin public. Litigation sends out a messageto prospective customersthat businessrelationswith the
organisation might be far from harmonious.

%0 What followsis perhaps an over simplification of therole of the mediator, but which concentrates on amodel which
lends itself to commercia dispute settlement. There are many different models of mediation process, which have
evolved to facilitate different typesof dispute between different types of disputant. Indeed, thereisno concensusas
to how a mediation should be conducted, with advocates of a variety of competing methodologies. See Goldberg,
Sander and Rogers, “ Dispute Resolution. Negotiation, Mediation, and Other Processes” Aspen Law and Business,
for an overview of awide range of these methodol ogies.

The adjudication systemintroduced by the Housing Grants, Construction and Regeneration Act 1996 isbased onthe
same premise.

% SeeNADR guidelines on appropriate cases for mediation.

31
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CHOICE OF JURISDICTION AND CHOICE OF LAW

I ntroduction.

Whether the parties address theissue of dispute resolution mechanism before or after adisputearisesthereare
anumber of other issuesthat haveto bedealt with at the sametimeif the disputeis of aninternational nature,
namely, the substantive and procedural law that will govern therespectiverights/ liabilitiesand duties of the
parties and the conduct of the dispute resolution process respectively. The consequences of, andimplications

for, dispute resolution processes, of choice of law and choice of jurisdiction clauses depend on whether the
dispute ends up in court, arbitration or mediation.

Choice of Jurisdiction.

Thisis not thetime and place to enter into an in depth analysis of jurisdiction. Sufficeto say that mattersare
considerably simplified if the parties ensure that the procedural law of the court handling the suit covers all
jurisdictional aspects of the dispute. In international cases, much time and expense can been incurred by
partiesto disputes wherejurisdictional matters haveto beironed out beforethe court even getsto consider the
issues involved in the dispute.

Arbitration is much moreflexiblein this respect, but even so, thearbitrator is frequently required to ddiver an
interim award dealing with jurisdiction matters. A lack of clarity in this respect can result in one of the parties
having recourseto the courtsto settlejurisdictional issues. The degree of support that acourt canand will lend
to the arbitration process differs from jurisdiction to jurisdiction and this should be taken into account by
parties when drafting jurisdiction clauses in contracts.

Thedegree of support that thejudicial systemwill lend to the mediation process,® in particular regarding stay
of court action pending participation in the mediation process, the availability of court ordered mediationand
the penaltiesthat the court will impose on non-participants in the mediation process depends very much onthe
substantive jurisdiction that governs the process. In particular, care needs to be taken to ensure that if
recourse to the courts is needed in order to enforce the mediated agreement, that the court seized with
jurisdiction will recognise and enforce that agreement. Indeed, the mediated agreement itsdlf can include a
Law and Jurisdiction clause.

Choice of Law.

Domestic civil courts are not well suited to the consideration and application of foreign law. The courts of
England and Walesfor instancetreat foreign law as aquestion of fact that has to be established by theparties.
This can complicate matters considerably and thereforeit is therefore highly desirablethat the parties seek to
ensurethat the contract provides for the contracts to be governed by the substantive law of thecourtsthat will
adjudicate over disputes that arise between the parties. However, in so doing, the parties need to maintaina
weather eye on statutory provisions that impose rights and duties on the parties. Thisis particularly so for
international disputes, sincethereareanumber of International Conventionsthat can, through incorporation
into domestic law, govern the conduct of the parties. Thus there are three International Conventions that
govern the carriage of goods by sea®, arange of conventions that govern jurisdiction and enforcement of
court and arbitral awards and another range of conventions governing limitation of liability in respect of
maritime pollution® and damage consequent on the carriage of dangerous cargoes. Thepoint isthat different
jurisdictionswill haveincorporated different conventions thus providing the parties with differing standards of
conduct and differing rights, liabilities and privileges.

Arbitrators are far more conversant with the concept of applying “foreign” substantive law. Indeed the
arbitrator ismore ableto apply international conventionsto disputes and can, with the consent of the parties,
even decide acase on an equitable“ ex aequo bono” basis. Thetrick here, fromthe party’ s perspective, isto
try and ensure that the arbitrator chosen to adjudicate is familiar with the substantive law that governs the
dispute.

3 seefootnote 22 supra.
* The Hague, The Hague-Visby and The Hamburg Rules.

% SeeDr Susan Hodges, “Thelegal implication osthe ISM Code : insurance and limitation of liability.” [1999] IJIL
39.

© C.Haselgrove-Spurin 2000



7

Sincethe mediator merely facilitates the partiesin reaching an agreement it is not immediately apparent what
impact the substantive law has on the mediator’ srole. However, it should be remembered that the mediator
will, when providing the parties with reality checks, make referenceto both the substantivelaw that governs
the rlations between the parties and also to any procedural law that will have an impact, in particular in
respect of costs and enforcement powers, on the parties in the event of afailure to broker an agreement.

Check List to Evaluate the Variable Factors Involved in Settlement of a Dispute through
The Courts, Arbitration or Mediation

Factors Court Arbitration M ediation

Timeto settlement

Executive costs of preparing for trial etc

Legal costs of preparing for trial etc

Costs of trial & do costs follow event ?

Finality of dispute

Implications, if any, for future relations

Need for witnesses / rdiability / availability

Availability of Discoveries

Availability of Security

Enforceability

Limitation of Liability

Privacy

Scope for a negotiated settlement

Implications of payment into court etc

Conclusion.

There are advantages and disadvantages to each method of disputeresolution. It isdifficult for the partiesto
predict which system will best suit their needs before thetrue nature of adisputeisdisclosed. Nonethelessa
well thought out dispute resolution clause taking into account all the known variables and the likely
vicissitudes of the shared business venture the parties are about to undertakeis likely as not to prove more
than adequate and apposite. If not, aswith the post disputereference, it is not necessarily too late, providing
the parties can agree, to amend the terms of reference. Similarly, time and effort expended on a well
considered choice of law and jurisdiction clause will be rewarded, preventing subsequent delay, expensive
litigation and submission to rules which presage unwel come consequences.

© C.Haselgrove-Spurin 2000



PART 1
IMPACT OF CHOICE OF ADR SYSTEM ON A DISPUTE

Comparative analysis of dispute settlement processes

Thetheoretical differences between taking aclaimto law, to arbitration or to mediation are common currency
today. Much has been writtenin thejournals about thevalue of ADR. Still, thelegal practitioner in particular
tends to remain sceptical and perhaps alittlefearful (unjustifiably asit so happens) that theadvent of ADR
may in fact adversdly affect his fee earning capacity. Businessmen may have heard about the existence of
ADR but outsidethe USthereislittle encouragement to take advantage of it. Thisis particularly sowherethe
lawyer advising the businessman on choice of dispute resolution system is sceptical about ADR in thefirst
place.

Theimpact of different choices of dispute resolution system only really hit hometo the practitioner when put
into practice. This being so, for the benefit particularly of those who have not been involved in ADR
processes until now, there follows an analysis of the impact choice of dispute resolution might have on a
hypothetical maritime dispute. The disputeis of acommon placetype. A vessd has been lost at seaaong
with its cargo. Thecargowasinsured under an ICC(A) Cargo policy. Theassured seeksto recover fromthe
underwriter. The underwriter resists the claim on the grounds that the vessd, with the knowledge of the
assured, was unseaworthy. This being contrary to the provisions of the contract of insurance, the underwriter
seeks to avoid the policy. From the viewpoint of the assured and the underwriter, which is the best dispute
resolution system for settling this dispute ? What are the advantages and disadvantages of choosing one
system over another ?

Thedispute should not be viewed inisolation. Whilst thiswill bethe only dispute to be settled by the court,
arbitrator or through mediation there are ahost of other disputes waiting in the wings involving anumber of
other parties. Theunderwriter will subsequently seek to recover any monies paid out under the policy by way
of subrogation of theassured . The* authorities” will seek to recover damages for pollution and boththeship
owner and the charterer will be embroiled in this action. The ship owner will wish to claim on his own
insurance policy. The charterer will seek to recover any liability incurred from the ship owner under the
charter party. In conclusion, the present disputeis just one of many hurdles that will haveto bejumped before
all the matters arising out of theincident arefinally put to rest. The outcome of this dispute may well have
knock on effects for other disputes the parties are involved in with different parties. This analysis will be
followed by a demonstration mock mediation of the dispute.

Bangsar Oil Export (M) SDN BHD v Tight Purse I nsurance Co.Ltd.

Thisisapractical exerciseillustrating theimpact of choice of ADR system on adispute. It features adispute
between a charterer / assured and an underwriter, involving alleged unseaworthiness dueto apurported breach
of the International Management Code for the Safe Operation of Ships and for Pollution Prevention.®

Per sonalitiesinvolved.

Mr Alan Azad, MD of Bangsar Oil Export (M) SDN BHD (BOE) purchased 120,000 tonnes of oil from
Malaysian Petroleum (M) SDN BHD (M PS) which hethen sold under addivery contract subject to Bankers
Documentary Credit, cash payable in advance, to The Tigger Qil Co, (TOC) Sri Lanka.

Mr.A.Azad nominated the Damansara Bank, KL as confirming bank.

The VCL Stedla Marina and two sister ships, The VCL Luna Marina and The VCL Sola Marina were
beneficially owned by the Zarim family, resident in Kuala Lumpur, Malaysia and London, England.

Each ship was owned by a one ship company registered in England, namely the VCL StellaMarina Co Ltd
(SMC), the VCL LunaMarinaCo Ltd (LM C) and the VLC Venus Marina Co Ltd (VM C) respectively.
All three vessd's were effectively managed by Corona Maritime (UK) Co Ltd (CMC), directed by Chancer
Zarim and his two sons Zachariah Zarim and Absolom Zarim and by Ally Akba, the technical director.
Malaysian Chartering (M) SDN BHD (M CS) was the registered managing organisation directed by Chancer
Zarim and Mohd Munassor. BOE chartered the VCL StellaMarinafor 2 years, under a Time Charterparty,
commencing the 3" January 2000, from SM C through the auspices of MCS.

% The International Safety Management (ISM) Code. See annex 1 below.
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Background infor mation.

TheVCL StdlaMarinawas built in 1984 and became part of the Coronafleet in September 1999. All three
vessels were of identical design and construction including afull flood carbon dioxide extinguishing system
for theengine room, consisting of arank of C02 cylinders which could be discharged by pulling downasingle
handlein the bridge house. A series of wires and pulleys linked the handleto the cylinders. In order for the
fire suppression system to work effectively it was essential that all doors, windows and ventilation shafts be
completely sealed and airtight when the system is triggered off. The vessds were also equipped with an
eectrically powered main fire pump and an emergency fire pump.

TheVCL StelaMarinawas arrested by Dutch port officials at Rotterdam during her first voyagein October
1999 and following a survey Captain Chancer Zarim was ordered to effect maintenance and repairs to the
main and emergency fire pumps, and to ensurethat an effective saf ety management system (SMS) be adopted
on board the vessdl.

Captain Chancer Zarim ordered the ship’ s engineer to carry out aroutineinspection and repairs to the vessel
and assured the authorities that thetask of developing an SMSwaswell advanced and that all crew would be
fully trained and conversant with all aspects of ship safety. Theengineer attempted repairsto thefire pumps
but failed to get the emergency pump to work. During the course of inspection of thewiring tothemain fire
pump system blocks of wood were used to jam open aventilator shaft carrying thewire conduit. The blocks
of wood were never removed. Captain Chancer Zarimtook a cursory glance at theinstructions for operating
thefull flood carbon dioxide extinguishing system, called the crew together, pointed at thelever and told them
“If ever we get afire, makesurethat thislever is pulled down as quickly as possible’. Thevessd wasrdeased
from arrest and promptly sailed to Kerteh, Malaysia.

The Charter

Thevessd was ddiveredto BOE at Kerteh, Malaysia. A.Azad promptly ordered thevessd to load the cargo
of 120,000 tonnes oil with ordersto set sail to a Sri Lankan port. A.Azad inspected the ship’ slogonddivery
and was awarethat there had been problemsin Amsterdam. Having inquired asto the nature of the problem
and what had been done about it he was assured by Captain Chancer Zarim that there was nothing to worry
about and that everything had now been sorted out, and that the vessdl was ready to load and set sail.

Thelnsurance
Prior to shipment BOE insured the cargo under an Institute Cargo Clauses (A) policy with Tight Purse
Insurance (UK) Co Ltd (TPI).

The policy was stated to be subject to English Law and either (Delete as appropriate)
a) English Jurisdiction

b) London Arbitration or

¢) Mediation under the auspices of NADR (M) SDN BHD,

for shipment from Kerteh to a Sri Lankan port.

The cargo was duly loaded on the 4™ January and aclean bill of lading issued to Mr.A.Azad., who promptly
tendered a receipt and shipping documents in respect of the cargo to the Damansara Bank and received
payment in full.

Thelncident.

The vessel set sail on the 4™ January. At around 3:20 am. afire broke out in the engine room of the VCL
Stella Marina. Captain Chancer Zarim, who had been dozing in a chair whilst on night watch promptly
engaged the C02 extinguishing system by pulling alever in the bridge house which should have engaged the
system and extinguished thefire. Thisoperation initially smothered much of thefirebut failedto extinguishit
completely because a block of wood prevented aventilation shaft from being closed. Thefirere-established
itsdf and having generated extremdly high temperatures penetrated the cargo hold and ignited the oil cargo.
At 5:25 am. Captain Chancer Zarim gavethe order to abandon thevessd. Following an enormousexplosion
the vessd brokein two and sank at 6:05 a.m. with loss of al cargo, but without loss of life. Theincident has
resulted in severemarine pollution in an area of the sea closeto the coast of Malaysiawith adverse effects on
the tourist and fishing industries. The projected costs of pollution control and cleaning up operations are
€normous.
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The Claim*
BOE claimed on the Institute Cargo Clauses (A) all risks policy for the loss of the cargo by fire, a peril
insured against under the policy, freight costs and return of premium.

The Defence.

TPI’sloss adjuster conducted investigations into the incident and advised that the claim be rejected on the
grounds that the VCL Stella Marina was unseaworthy, with the privity of Mr.A.Azad, MD of BOE.
Consequently, TPI denied liability to BOE under the palicy.

In particular, TPI aleged that

1)

2)

3)

4)

By virtue of s40(2) Marine Insurance Act 1906 in avoyage policy on goods or other movesblesthereis
animplied warranty that at the commencement of the voyagethe ship is not only seaworthy asaship, but
also that sheis reasonably fit to carry the goods or other moveables to the destination contemplated by
the palicy.

That by virtue of s33 Marine Insurance Act 1906 breach of the warranty entitled the underwriter to
avoid the palicy.

Clause 5.1%° of the policy states that in no case shall this insurance cover loss or damage or expense
arising from unseaworthiness of vessd or craft, unfitness of vessd ..... for the safe carriage of the
subject-matter insured, where the Assured or their servants are privy to such unseaworthiness or
unfitness, at the time the subject-matter insured is |oaded therein.

Clause 5.2 of the policy states that the underwriters waive any breach of the implied warranty of
unseaworthiness of the ship and fitness of the ship to carry the subject-matter insured to destination,
unless the Assured or their servants are privy to such unseaworthiness or unfitness.

37

38

39

40

41

Independently from the current dispute, the incident also gave rise to issues regarding Marine Pollution against the
ship owners and charterers. There are a so outstanding insurance claims against other insurance companies by ship
owners and charterers.

A0 Marine Insurance Act 1906 No implied warranty that goods ar e seaworthy

(1) In a policy on goods or other moveables there is no implied warranty that the goods or moveables are
seaworthy.

(2) Inavoyage policy on goods or other moveablesthereis an implied warranty that at the commencement of the
voyage the ship is not only seaworthy as a ship, but al so that she is reasonably fit to carry the goods or other
moveabl es to the destination contemplated by the policy.

s33 Marine Insurance Act 1906 Nature of warranty

(1) A warranty, in the following sections relating to warranties, means a promissory warranty, that is to say, a
warranty by which the assured undertakes that some particular thing shall or shall not be done, or that some
condition shall be fulfilled, or whereby he affirms or negatives the existence of a particular state of facts.

(2) A warranty may be express or implied.

(3 A warranty. As above defined, is a condition which must be exactly complied with, whether it be material tde
risk or not. If it be not so complied with, then, subject to any express provision in the policy, the insurer is
discharged from liability as from the date of the breach of warranty, but without prejudice to any liability
incurred by him before that date.

Clause 5.1 Institute Cargo Clauses (A)

In no case shall thisinsurance cover loss damage or expense arising from unseaworthiness of vesse or craft, unfitness

of vessel craft conveyance container or liftvan for the safe carriage of the subject-matter insured, where the Assured

or their servants are privy to such unseaworthiness or unfitness, at the time the subject-matter insured is loaded
therein.

Clause 5.2 Institute Cargo Clauses (A)

The Underwriters waive any breach of theimplied warranties of seaworthiness of the ship and fitness of theship to

carry the subject-matter insured to destination, unlessthe Assured or their servants are privy to such unseaworthiness

or unfitness.
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5) Following thejudgement of the Court of Appeal in The Sea Star it isevident that the StellaMarinawas

unseaworthy, in that

a) theFire Suppression System was ineffective and

b) by virtue of the fact that the crew were not adequately trained in the operation of said Fire
Suppression System and

¢) onaccount of thefailure of owners/ operatorstoinstitute an effective Safety Management System
(SMS)* and

d) on account of the owner/operator’s failure to consequently put said SMS into operation, in
contravention of s40(2) MIA 1906.

6) Following thejudgement of the Court of Appeal in The SeaStar®® it is evident that the StdllaMarinawas
unseaworthy, inthat the Fire Suppression System wasineffectiveand by virtue of thefact that the crew
were not adequately trained in the operation of said Fire Suppression System and on account of the
failure of owners/ operatorsto institute an effective Safety Management System (SM S) and on account
of the failure to consequently put said SMS into operation, in contravention of Clause 5.1 of the ICC
Policy.

7) That theknowledge of such failuresby A.Azad, MD of BOE, the assured, counteracted thewaiver of the
breach of the implied warranty of unseaworthiness contained in Clause 5.2 of the ICC Palicy.

Additional infor mation.

Each party tothisactionislikely to be privy to information that the other party does not know about. Further
investigation of third parties to the action may well turn up new information that might be central to the
resolution of the dispute. Each party is likely to have a hidden agenda. In other words, this is the typical
situation faced by party representatives and their clients on the day that a brief is accepted.

Background Statisticsfor BOE v TPI

Subject Matter : 130,000 tons ail : i.e. 1.5m barrds at $28 US/ barrd. $42.00mUS
I nsurance Premium : 2% of cargo value. $8.40mUS
Freight : $2.5 US/ barrdl. $3.75mUS
Time Charterparty Rate: $22,000 US/ day. Monthly in advance $0.66mUS
Global Legal Costsof Claim: $1m $1.00mUS
Hull I nsurance: $300 US/ day 4 day voyage total $1,200

Timeto Court Settlement : 2-3 years

Interest onclaimfor 1year  at 4% (SBR +1%) $2.17mUS

42 See ISM Code, Annex 1 below.

* Manifest Shipping & Company Ltd. v Uni-Polaris | nsurance Company Ltd. and La Reunion Europeene
(The Star Sea) [1997] 1 Lloyd's Rep 360 C.A. :[1995] 1 Lloyd' s Rep 651 at 1st instance.
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INTERNATIONAL MANAGEMENT CODE FOR THE SAFE OPERATION OF SHIPSAND
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13.

FOR POLLUTION PREVENTION
(INTERNATIONAL SAFETY MANAGEMENT (ISM) CODE)
Safety and pollution prevention management requir ements

Preamble
The purpose of this Code is to provide an international standard for the safe management and
operation of ships and for pollution prevention.

The Assembly adopted Resolution A.443(X1) by which it invited all governments to take the
necessary steps to saf eguard the shipmaster in the proper discharge of his responsibilitieswith regard
to maritime safety and the protection of the marine environment

The Assembly also adopted Resolution A.680(17) by which it further recognized the need for
appropriate organization of management to enableit to respond to the need of those on board shipsto
achieve and maintain high standards of safety and environmental protection.

Recognizing that no two shipping companies or shipowners are the same, and that ships operate
under awide range of different conditions, the Codeis based on general principles and objectives.

TheCodeisexpressed in broad terms so that it can have awidespread application. Clearly, different
levels of management, whether shore-based or at sea, will require varying levels of knowledge and
awareness of the items outlined.

The cornerstone of good safety management is commitment from the top. In matters of safety and
pollution preventionit isthe commitment, competence, attitudes and motivation of individuals at all
levels that determines the end result.

GENERAL

Definitions

'International Safety Management (ISM) Code means the International Management Code for the
Safe Operation of Ships and for Pollution Prevention as adopted by the Assembly, as may be
amended by the Organization.

'‘Company' means the owner of the ship or any other organization or person such as the manager or
the bareboat charterer, who has assumed the responsibility for operation of the ship from the
shipowner and who on assuming such responsibility has agreed to take over al the duties and
responsibility imposed by the Code.

'Administration' means the government of the State whose flag the ship is entitled to fly.

Objectives

The objectives of the Code areto ensure safety at sea, prevention of human injury or loss of life,

and avoidance of damage to the environment, in particular, to the marine environment, and to

property.

Safety management objectives of the Company should, inter aia:

1.2.2.1. providefor safe practicesin ship operation and a safe working environment;

1.2.2.2 establish safeguards against all identified risks; and

1.2.2.3. continuously improve safety management skills of personnd ashore and aboard ships,
including preparing for emergencies related both to safety and environmental protection.

The safety management system should ensure:

1.2.3.1. compliance with mandatory rules and regulations; and

1.2.3.2. that applicable codes, guiddines and standards recommended by the Organization,
administrations, classification societies and maritime industry organizations aretekeninto
account.

Application : The requirements of this Code may be applied to all ships.
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Functional requirements for a safety management system (SMS) Every company should
deveop, implement and maintain a saf ety management system (SMS) which includesthefollowing
functional reguirements:

a safety and environmental protection palicy;

instructions and procedures to ensure safe operation of ships and protection of the environment in
compliance with relevant international and flag State legislation;

defined levels of authority and lines of communication between, and amongst, shore and shipboard
personnd;

procedures for reporting accidents and non-conformities with the provisions of this Code;
procedures to prepare for and respond to emergency situations; and

procedures for internal audits and management reviews.

SAFETY AND ENVIRONMENTAL PROTECTION POLICY

The company should establish a safety and environmental protection policy which describeshow the
objectives, given in paragraph 1.2, will be achieved

The Company should ensure that the policy is implemented and maintained at al levels of the
organization both ship-based as well as shore-based.

COMPANY RESPONSIBILITIESAND AUTHORITY

If the entity who is responsible for the operation of the ship is other than the owner, the owner must
report the full name and details of such entity to the administration.

The company should define and document the responsibility, authority and interrelation of all
personnel who manage, perform and verify work relating to and affecting safety and pollution
prevention.

The company is responsible for ensuring that adequate resources and shore-based support are
provided to enable the designated person or persons to carry out their functions.

DESIGNATED PERSON(S)
re the safe operation of each ship and to provide a link between the company and those on board,

every company, as appropriate, should designate a person or persons ashore having direct accessto thehighest

leve of

management. The responsibility and authority of the designated person or persons should include

monitoring the safety and pollution prevention aspects of the operation of each ship and to ensure that
adequate resources and shore-based support are applied, as required.

5.

5.1.

51.1.
512
5.13.
514
515

52

6.
6.1.
6.1.1.
6.1.2.
6.1.3.

6.2.

MASTER'SRESPONSIBILITY AND AUTHORITY

The company should clearly define and document the master's responsibility with regard to:
implementing the saf ety and environmental protection policy of the company;

motivating the crew in the observance of that policy;

issuing appropriate orders and instructions in a clear and simple manner;

verifying that specified requirements are observed; and

reviewing the SM S and reporting its deficiencies to the shore-based management.

The company should ensure that the SM'S operating on board the ship contains a clear statement
emphasizing the master's authority. The company should establish in the SM Sthat the master hasthe
overriding authority and the responsibility to make decisions with respect to safety and pollution
prevention and to reguest the company's assistance as may be necessary.

RESOURCES AND PERSONNEL

The company should ensure that the master is:

properly qualified for command;

fully conversant with the company's SMS; and

given the necessary support so that the master's duties can be safdly performed.

The company should ensure that each ship is manned with qualified, certificated and medically fit
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6.3.

6.4.

6.5.

6.6.

6.7.

7

14
seafarers in accordance with national and international requirements.

The company should establish proceduresto ensurethat new personnel and personnel transferred to
new assignments related to safety and protection of the environment are given proper familiarization
with their duties. Instructions which are essential to be provided to sailing should be identified,
documented and given.

The company should ensure that al personnd involved in the company's SMS have an adequate
understanding of relevant rules, regulations, codes and guidelines.

The company should establish and maintain procedures for identifying any training which may be
required in support of the SM S and ensurethat such training is provided for all personnel concerned.

The company should establish procedures by which the ship's personnel receive rdlevant information
on the SM S in aworking language or languages understood by them.

The company should ensure that the ship's personne are able to communicate effectively in the
execution of their duties related to the SMS.

DEVELOPMENT OF PLANS FOR SHIPBOARD OPERATIONS

The company should establish procedures for the preparation of plans and instructions for key shipboard
operations concerning the saf ety of the ship and the prevention of pollution. Thevarioustasksinvolved should
be defined and assigned to qualified personnd.

8.
8.1.

8.2.
8.3.

9.1.

9.2.
10.
10.1.

10.2.

10.2.1
10.2.2
10.2.3
10.24

10.3.

10.4.

EMERGENCY PREPAREDNESS

The company should establish procedures to identify, describe and respond to potential emergency
shipboard situations.

The company should establish programmes for drills and exercises to prepare for emergency actions.

The SMS should provide for measures ensuring that the company's organization can respond at any
timeto hazards, accidents and emergency situations involving its ships.

REPORTSAND ANALY SISOF NON-CONFORMITIES, ACCIDENTSAND HAZARDOUS
OCCURRENCES

The SMS should include procedures ensuring that non-conformities, accidents and hazardous
situations are reported to the company, investigated and analysed with the objective of improving
safety and pollution prevention.

The company should establish procedures for the implementation of corrective action.
MAINTENANCE OF THE SHIP AND EQUIPMENT

The company should establish proceduresto ensurethat the ship is maintained in conformity withthe
provisions of thereevant rules and regulations and with any additional requirements which may be
established by the company.

In meeting these requirements the company should ensure that:
inspections are held at appropriate intervals;

any non-conformity is reported with its possible cause, if known;
appropriate corrective action is taken; and

records of these activities are maintained.

The company should establish procedures in the SM S to i dentify equipment and technica systemsthe
sudden operational failure of which may result in hazardous situations. The SM S should provide for
specific measures aimed at promoting the reliability of such equipment or systems. These measures
should include the regular testing of stand-by arrangements and equipment or technical systems that
arenot in continuous use.

Theinspections mentioned in 10.2 aswdl asthe measuresreferred toin 10.3 should beintegratedin
the ship's operational maintenance/routine.
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DOCUMENTATION

The company should establish and maintain proceduresto control all documents and datawhich are
relevant to the SMS.

The company should ensure that:

valid documents are available at all relevant locations;

changes to documents are reviewed and approved by authorized personne; and
obsol ete documents are promptly removed.

The documents used to describe and implement the SMS may be referred to as the 'safety
management manual'. Documentation should be kept in a form that the company considers most
effective. Each ship should carry on board all documentation relevant to that ship.

COMPANY VERIFICATION, REVIEW AND EVALUATION

The company should carry out internal saf ety audits to verify whether saf ety and pollution prevention
activities comply with the SMS

The company should periodically evaluate the efficiency and when needed review the SMS in
accordance with procedures established by the company

The audits and possible corrective actions should be carried out in accordance with documented
procedures.

Personnel carrying out audits should be independent of the areas being audited unless this is
impracticable due to the size and the nature of the company.

The results of the audits and reviews should be brought to the attention of all personnd having
responsibility in the areainvolved.

The management personnel responsiblefor the areainvolved should take timely corrective actionon
deficiencies found.

CERTIFICATION, VERIFICATION AND CONTROL

The ship should be operated by a company which isissued adocument of compliancerdevant to that
ship.

A document of compliance should beissued for every company complying with the requirements of
the ISM Code by the administration, by an organization recognized by the administration or by the
governments of the country, acting on behalf of the administration in which the company has chosen
to conduct its business. This document should be accepted as evidence that the company is capable of
complying with the requirements of the Code

A copy of such a document should be placed on board in order that the master, if so asked, may
produceit for the verification of the administration or organizations recognized by it

A certificate, called a saf ety management certificate, should beissued to a ship by the administration
or organization recognized by the administration. The administration should, when issuing the
certificate, verify that the company and its shipboard management operate in accordance with the
approved SMS.

Theadministration or an organization recognized by the administration should periodicaly verify the
proper functioning of the ship's SM S as approved.

End of the document
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PART 111

RISK ANALYSISEXERCISES

I ntroduction

The basis of any negotiated settlement turns on the evaluation that each of the parties makes of their
respective chances of successinlitigation/ arbitration and of their respectiverisks of failure. The outcomeof
the suit will be based on an application of both facts and law. Were establishing any fact or any rule of law is
uncertain a risk arises as to the outcome of the dispute. A risk analysis therefore must consist of a chart
identifying thevariablefactorsthat will ariseduring thetrial in the order that they will haveto be decided and
the outcomes that flow from the decision going for or against thelitigant. Thisisillustrated in thequick sketch
line diagram below.

FIGURE 1 QUICK SKETCH Simplelinedrawn decision tree.
YES
Causation ?

NO

|'s causation Needed ?

NO
Is knowledge significant ?
NO
K nowledge of Unseaworthiness ?
NO
|s Causation Needed ?
NO
Seaworthy ?

Causation ?

YES
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Figure2 Win/Lose Decision Tree
This diagram covers the same factors as the simple line scheme but provides an opportunity to input more
information about the decision making process and paves the way for the introduction of figures and

calculations at alater stage.

Start

Was the vessel seaworthy ?

Did BOE know about the
unseawor thiness ?

Is Knowledge by BOE
Significant ?

YES

ISIT
NECESSARY TO
ESTABLISH m @
CAUSATION ?
ISIT
1@ NECESSARY TO
ESTABLISH

CAUSATION ? CAUSATION ?

YES

CAUSATION ?

RYR L,

v v v v v
WIN L ose
L ose WIN
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FIGURE 3. Win / Lose Decision Tree Strengths and W eaknesses
The same diagrammatic scheme can be expanded to include information about the factors that influence the

assessment of risk, be they factual or legal. This enables the assessor to make a reasoned and considered
assessment of therisk factors.

Start

WASTHE VESSEL YES REASON
UNSEAWORTHY ?

REASON KNOW ?

NO A DID BOS NO REASON I

YES REASON

ISKNOWLEDGE SIGNIFICANT ?

J YES NO
REASON REASON

ISIT NECESSARY TO
ESTABLISH CAUSATION ?

(NO ) (YES ) ISCAUSATION NEEDED ?
REASON REASON
NO YES
REASON REASON

N

WAS THERE CAUSATION ?
WASTHERE CAUSATION ?

s \ 7/ \ (NO A (YES A
NO YES REASON REASON
REASON REASON

v vVy
Win Loxe
L ose Win
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Figure4 Win/LoseDecision Tree: Qualitative Analysis
This diagram containsinformation regarding a qualitative analysis of the projected outcomeof thetrid of each

stage of the decision making process.

Start

W

as the vessel seaworthy ?

v

WIN

PROBABLY NOT j
POSSIBLY

Did BOE know about the
unseawor thiness ?

QAYBE j

MAYBE Is Knowledge by BOE
Significant ?

ISIT NECESSARY TO
ESTABLISH CAUSATION ?

QI BLY NOT j

i PROBABLY:] ALMOST CERTAINLY !

ISIT NECESSARY TO
E POSSIBLY NOT r ESTABLISH CAUSATION ?

CAUSATION ? I i DOUBTH”':]

[ POSSIBLY

ALMOST
CERTAINLY

CAUSATION ?

MAYBE NOT j
JUST ABOUT ,11:

POSSIBLY NOT EVERY VERY LIKELY l

vYYVvy

Lose
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Figure5 Win/Lose Decision Tree: Quantitative Analysis

Qualitative analysis gives the parties a feding for their chances of success, but negotiation requires hard
figures. A quantitative analysis produces concrete percentages much like the odds used for betting. Just like
an accumulator where the winnings of successive races are put onto the next race, the odds of each of therisks
of winning and losing each stage of the decision making process can betotted up to produce an assessment of
the global risk involved in thetrial.

TPl ASSESSM ENT
Start

Was the vessel seaworthy ?

YES 20: 80 NO

Did BOE know about the
unseawor thiness ?

YES 50: 50 NO
Is Knowledge by BOE
Significant ?
ISIT NECESSARY TO
ESTABLISH CAUSATION ? NO 10: 90 YES
YES 10: 90 NO

ISIT NECESSARY TO
ESTABLISH CAUSATION ?
NO 90: 10 YES
CAUSATION ? |
YES 80: 20 NO
CAUSATION ?
NO 20: 80 YES
v?Y vVy \4
v \ 4
Percentage for Underwriter
3 36 4324 2.88
Percentage for Assured
20 1 0.72

The probability that the assured’s claim failsin court isthus 78:22 (78.28 : 21.72)
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Figure6 Claimsand Costs.

A significant factor in the settlement of any disputeinvolves an assessment of not only what theparty seeksto
recover of defend against but also the costs of taking the caseto trial. The assessment of risk arrived at in
figure 5 can then be used in conjunction with the concretized costs and expensesinvolvedin thetrid whichare

also at risk in order to identify the optimum figure for settlement of the dispute.

Figure 6a

Claimant : Assured - BOE

Costs & Claimsin £ Sterling NonRecoverable Recoverable

A : Cargo £A
B : Freight £B
C : Premium £C
D : Lost Executive Time : Administration : Travel : | £D

Accommodation

E : Pre-Trial Legal Advisors Cost £E

F: Lega Advisors Costs at Trial £F
G : Witnessess & Experts £G
H : Court Costs £H
TOTAL : X-W £EW £X

Total sumto berecovered if successful : X (A+B+C+F+G+H)—W (D+E)

Figure 6b

Defendant : Underwriter TPI

Costs & Claimsin £ Sterling NonRecoverable Recoverable

A : Cargo £A
B : Freight £B
C : Premium £C
| : Lost Executive Time : Administration: Travel . | £l

Accommodation

J: Pre-Trial Legal Advisors Cost £]

K : Lega Advisors Costs at Trial £K
L : Witnessess & Experts £L
H : Court Costs £H
TOTAL:Z-Y £Y £Z

Total costsof thetrial even if successful : Z (I1+J)—Y (A+B+C+K+L+H)

Both parties can repeat the exercise to evaluate the costs involved in losing.
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Figure7 Win/Lose Decision Tree: Cost Analysis

Thefigures generated in figure 6 can befed into the decision tree cost analysis by either party.

Per centage down thetotal loss or gain figure and insert at the end of each branch.

If BOE winsitsultimate financial position will be X —W
I|F BOE losesitsultimate losseswill be X + W +Z

If TPl winsitsultimate financial position will beZ —Y
If TPI losesitsultimate loseswill be X +Y +Z

Start
Was the vessel seaworthy ?
YES 20: 80 NO
Did BOE know about the
unseawor thiness ?
YES 50: 50 NO
ISIT NECESSARY TO Is Knowledge by BOE
ESTABLISH CAUSATION ? Significant ?
YES 10: 90 NO NO 10: 90 YES
CAUSATION ? ISIT NECESSARY TO
ESTABLISH CAUSATION ?
YES 80: 20 NO NO 90: 10 YES
CAUSATION ?
NO 20: 80 YES
v?Y \AA
\ 4 \ 4
Percentage for Underwriter
3 36 4324 2.88
£* £ £* E* £*
Percentage for Assured
20 1 0.72
£* £* £*
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FIGURE 8 Converting the probabilitiesinto a graph
Using a graph provides avery clear but direct way of illustrating the risks and costs involved in litigation.

TPI setsout with atop sidetarget of £2-Y and a bottom sideof X +Y + Z

40%

30%
PROBABILITY
20%

10%

10%

20%

£ * * * * * * * *

Total Payment £*** ***

FIGURE 9 : The probability weighted average or “ Expected Value’

By adding all the weighed probabilities of recovery together and subtracting the totaled weighted
probabilities of expenditure the expected value of litigation, represented by the sum of the
percentage value of each probability, can be generated.

ADD
Ex* X 36% = EX*,
Ex* X 324% = EX*,
Ex* X 4% = Ex*
Ex* X 3% = EX*,
S X 288% = Ex*
SUBTRACT
Ex* X 20% = Ex*
Ex* X 1% = Ex*
Ex* X 0.72% = Ex*
TOTAL 100% = ExXxx,

Thisisthe optimum figurefor a settlement for TPI Less would beawin : morewould bethe equivalent of a
loss.

This evaluation process should be carried out by both parties. Since at the outset both parties
anticipate success, it is hardly surprising that the figures imputed into the process will differ
significantly from TPI. Thus, as demonstrated in the final diagram, figure 10, BOE’s qualitative
analysis would project a positive view of their probability of winning the action.

The difference between the two assessments will expose the gap that the mediator hasto try and
bridge. The task of the mediator is, by way of reality testing to, where appropriate, modify the
evaluations of both partiesin figures5 and 9 so that the gap between their assessments of success
and failure are narrowed as much aspossible. If the gap issufficiently small that it out weightsthe
perceived risks of litigation for both parties a settlement isassured. However, if the perceived risks
are not significant, in the abbsence of other extraneous factors such asthe long term mutual benefit
of maintaining the training relationship which outweigh the potential gains through litigation, a
settlement will not be achievable.
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FIGURE 10 Win/ Lose Decision Tree: Quantitative Analysis

BOE ASSESSMENT

Start
Was the vessel seaworthy ?
YES 60 : 40 NO
Did BOE know about the
unseawor thiness ?
YES 50: 50 NO
Is Knowledge by BOE
Significant ?
ISIT NECESSARY TO
ESTABLISH CAUSATION ? NO 10: 90 YES
YES 10: 90 NO
|
ISIT NECESSARY TO
ESTABLISH CAUSATION ?
NO 90: 10 YES
CAUSATION ? |
YES 80: 20 NO
CAUSATION ?
NO 20: 80 YES
v?Y YVy v
v v
Percentage for Underwriter
1.6 18 2 16.2
1.44
Percentage for Assured
60 4 0.36

Probability assured’s claim succeeds in court: 61 : 39 (60.76 : 39.24)

© C.Haselgrove-Spurin 2000



25

Conclusion

Given the assessment’ s of the parties at the outset, BOE the claimant assured predicts, in round figures, that
there is a 61% chance of success. By contrast the defendant TPI predicts a 78% chance of successfully
defending the claim.

The scenario ddiberately does not provide concretized figures for the claim and counter-claim, because an
integral part of thelive demonstration that will take placethis afternoon will require each of the partiesto put
figures on their claims and counterclaims and to fix thefigures at this stage would rob the demonstration of its
vitality and immediacy. However, given thefact that the claimant is seeking to recover $42m for thelost ail,
$8.4m insurance premium and $0.66m freight the global claim excluding litigation costs is $51.6m US.

The claimant started out with an expectation or Best Alternative To a Negotiated Agreement (BATNA) of
$51.6m and aWorst Alternative To a Negotiated Agreement (WATNA) of $0.0 US. The defendant started
out withaBATNA of $0.0 USand aWATNA of $51.6. Thistherefore results in an enormous gap between
the expectations of the parties at the outset. However, if the parties are prepared to settle on the basis of their
evaluation of the chances of success or failurethen the BATNA figures of therespective partiesbecome78%
of $51.6 and 39%, resulting in adivide of $39m - $20m. Whilst $19misstill aconsiderable gap between the
expectations of the partiesit is considerably lessthan $51.6. Thegap may well still betoo largeat this stage
to bridge but the task is immediately less daunting.

Therisk assessment weightings put into each party’ srisk analysis are purdly subjective. Thisisasmuchan art
as ascience. Different advisors might well input different figures, depending on the degree of optimismthey
havetowards the outcome of the dispute based on their own professional experience. Thetask of themediator
would betoo providereality checks for both parties on their expectations, thereby reducing their probability
assessments even lower in appropriate circumstances. If successful and taking into account the costs of
litigation which arealso at risk, it isoften possibleto narrow the gap between the expectations of each party
to aleve where the expectations either converge or the gap is so insignificant that therisks of trail nolonger
appear to bejustifiable and a settlement then becomes probable.

It is not only the parties who should carry out such risk analysis exercises. Once a mediator has sufficient
knowledge and understanding of the respective stances of the partiesto be ableto make an objective analysis
doing so is valuable for the mediator. The analysis will give the mediator atarget range for an achievable
settlement that would be demonstrably reasonablefor both parties. Any settlement withinthat rangewould be
viewed asaWIN/WIN situation and the outcome of the mediation would thus be aquantifiable success. This
isatried and tested analysis process. As a mediator, the author has successfully predicted, with avery small
margin of error, the final settlement figures of alarge number of disputes before him at mediation.

This afternoon you will have the opportunity to see a live demonstration of a mediation of the BOE v TPI
dispute, conducted by members of the panel. This should give you all a bird’s eye view of the mediation
process in action and demonstrate the way that both the mediator and the parties evaluatether risksand apply
them to the dispute resol ution process. Judge Richard Faulkner will act as mediator. Dr Susan Hodges will act
as representative TPl and Professor Geoffrey M Beresford-Hartwell will act as claims adjuster for TPI.
Corbett Haselgrove-Spurin will act as representative for BOS and Ernest Azad will act as the cargo owner
claimant. Thedemonstration is completely unscripted. The panel members have the same information that
you have been provided with. The question as to whether or not a settlement is achievable or not and if so
what the terms of the settlement will beis completely open. | hope you enjoy the demonstration and learn a
great deal about the mediation process from watching it.

Following the demonstration therewill bean open pand discussion where you will havethe opportunity to ask
the panel questions about the settlement process and how the parties arrived at their final assessments of risk
and why they adopted their final stances at the end of the process.
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