RJT Consulting Engineers Ltd v DM Engineering Ltd [2001] Adj.L.R. 05/9

JUDGMENT : His Honour Judge Mackay: 9th May 2001. TCC.
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This is a claim for a declaration. The claimant RJT is a practice of consulting engineers and the
defendant DM is a mechanical and electrical sub-contractor. This Part 8 claim has been brought in
order to resolve a dispute between the parties as to the validity of an adjudication which DM has
purported to begin under the Housing Grants Construction and Regeneration Act 1996 against R]T, in
which it claims damages in excess of £858,000 for alleged professional negligence on the part of RJT.
RJT says that its oral engagement by DM was not an agreement in writing for the purposes of the 1996
Act. The adjudicator has investigated this jurisdictional issue and has indicated that he considers that
the agreement between the parties, although oral, has been evidenced in writing and is therefore
caught by the Act. The claimant therefore seeks a declaration that the agreement was not an
agreement in writing for the purposes of Part II of the Act.

DM were mechanical and electrical sub-contractors to David Patton (Ballymena) Limited in
connection with the refurbishment of the Holiday Inn in Lime Street, Liverpool. RJT were consultants
to the hotel. It is not in issue between the parties that in or about April 2000, DM's Mr James Bennett
asked RJT's Mr Raymond Tooth at a meeting if RJT would complete the design of some of the
mechanical engineering works, and Mr Tooth agreed that RJT would do so for £12,000.

The dispute concerns the performance of that particular agreement. There is no dispute that the actual
agreement itself was oral. There is also no dispute that Section 107 of the Housing Grants
Construction and Regeneration Act 1996 provides that, at

(1) "The provisions of this part apply only where the construction contract is in writing and any other agreement between
the parties as to any matter is effective for the purposes of this Part only if in writing.

The expression ‘agreement’, ‘agree” and ‘agreed” shall be construed accordingly.

(2) There is an agreement in writing-
if the agreement is made in writing (whether or not it is signed by the parties),
if the agreement is made by exchange of communications in writing, or
if the agreement is evidenced in writing.

(3) Where parties agree otherwise than in writing by reference to terms which are in writing, they make an agreement in
writing.

(4) An agreement is evidenced in writing if an agreement made otherwise than in writing is recorded by one of the parties,
or by a third party, with the authority of the parties to the agreement.

(5) An exchange of written submissions in adjudication proceedings or in arbitral or legal proceedings in which the
existence of an agreement otherwise than in writing is alleged by one party against another party and not denied by the
other party in his response constitutes as between those parties in agreement in writing to the effect alleged.

(6) Reference in this Part to anything being written or in writing includes its being recorded by any means.”

The position therefore is that DM has brought adjudication proceedings and R]T say that those
adjudication proceedings should not go ahead because the agreement was not in writing. What RJT
say is not only was the agreement not in writing but whilst there may be documentation which
evidences some agreement being made, the terms of that agreement were not in writing and therefore
Section 107 has the effect of making the adjudications inappropriate because the agreement was not in
writing, and what R]JT say is "Look at the Arbitration Act 1996 and look at Section 40 of the Law of
Property Act 1995 and you will see examples there where the courts restrict the operation of the law
by the courts to those agreements which fall within the parameters of the requirement of these two
Acts", and therefore what we have to do is to apply a definitary view of Section 107, and to that extent
a restrictive view of Section 107, because if it is not in Section 107 then the matter is closed.

It will be seen that Section 107 is in itself not an exclusive piece of legislation but an inclusive piece of
legislation. The purpose of the Act, and in particular Section 107, was to bring in, notwithstanding that
agreements were not in writing, those agreements which could be caught by the Act. And so the Act's
purpose was to ensure that parties to construction agreements would be able to take advantage of the
procedure set out in the Act. What RJT say is that that procedure involves, in Sections 108 to 113, a
whole host of requirements which would be entirely inappropriate to them and inappropriate to a
contract which was not evidenced in writing and therefore I should adopt definitary approach to
Section 107. What the claimants in the adjudication proceedings and the defendants here today say is
that the way the Act is managed has been referred to by a number of commentators as a change in the
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law and as a change in the way the courts must look at such cases, and indeed the commentary to the
relevant section in the Current Law series is of interest to that extent.

6. What the defendants to this application say is that the terms of Section 107 are a widening process. In
their skeleton argument DM say: "Evidence in writing of a contract dealt with by sub-section 107(2)(c)
leaves the door open for such evidence to come into existence after the commencement, or even the
completion, of the contract's performance. Thus, an invoice submitted by one party to the other may
be sufficient evidence, as might a confirmation of verbal instructions set out in the letter." And thatis a
commentary on the construction contracts by R A Joyce.

7. What the defendants also rely on in their citation of authorities is a comment in a book called A
Practical Guide to the Adjudication in Construction Matters by R A Anderson, which says that "The
Act provides that the contract, and any agreement between the parties as to any matter, is effective for
the purposes of Part II of the Act only if it is in writing but the definition of 'an agreement in writing'
in the Act is extremely wide." And they quote Keating on Building Contracts, 7th edition, which says
at 15-15D: "Section 107 gives an extended definition of what constitutes an agreement in writing." And
there are a number of other references which leads one to the view that the learned authors on this
subject take the view that the purpose of the Act is to include into it all those cases which can be
caught.

8. What the defendants say is the court can look at all the written evidence to determine whether or not
that evidence is capable of supporting the existence of an agreement between the parties. Nowhere in
the Act, they say, is it stipulated that the substance, material consideration, terms, quantities etcetera
of the contract must be set out in writing. And what they say is, if an agreement is capable of coming
within subsection 2(a) because it is endorsed on the back of a scrap of paper, it is nonsensical that an
oral contract which may come within subsection (c) requires greater particularly of terms, and this is
an important part of the defendant's submissions.

9. The actual material between the parties by way of written substance is here comparatively great.
There is, for example, a fee account from R]JT to DM on a number of invoices setting out the nature of
the work, the names of the clients and the identity of the place of the work. There are minutes taken
during meetings between the experts when the work was to be carried out which clearly identifies the
parties and the nature of the work which needed, at those particular times when those minutes were
made, to be done. There is also clear reference in the correspondence around the issue of the
arbitration to the parties and to the nature of the work. And so what the defendants say is, although
Section 40 may have been that way, although the Arbitration Act 1996 may have been that way, this
Act is different, and so they say I should view Section 107 in a purposive way. In other words, I
should look to see what the section and what the statute was trying to do. And the defendants say that
the terms of subsection 5 of Section 107 are of interest because that section deals with adjudication
proceedings where a party can be caught by the Act, notwithstanding there being a complete absence
of documentation, if the unfortunate party does not resist, does not deny the allegation that there was
an agreement and that those adjudication proceedings are relevant.

10.  What is said on behalf of RJT is, yes, it says that but notice the words at the end, "to the effect alleged."
In other words, what RJT are saying is "Yes, it is informal; yes, it is wide; yes, it is inclusive, but there
must be a recitation of the terms of the agreement for it to be caught by the 1996 Act. Merely a
reference to the agreement, a reference to the parties, a reference to the place, a reference to the people
who are to carry out the work is not enough." And that is an interesting dispute between the parties, is
it not?

11.  What is my decision? I decide to look at the problems in what Mr Wood described as a purposive
way. I look to see what the Act was meant to do and what the Act is trying to do. It seems to me that if
I were to find that it is necessary to have a recitation of the terms of an agreement when the existence
of the agreement, the parties to the agreement and the nature of the work and the price of the
agreement are plainly to be found in documentary form, but nonetheless in a contract worth more
than three-quarters of a million pounds because the initial agreement was oral, it is not caught by the
Act, then it seems to me such an attempt would run contrary not only to the terms of the Act but
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contrary to my duty to carry out what I believe to be the law at any particular time. And therefore,
adopting that methodology, I hold that it is not necessary to have the terms identified and the
extensive documentary evidence in this case is well sufficient to bring it within the adjudication
proceedings and therefore I refuse this declaration.

MR WOOD:

JUDGE MACKAY:
MR WOOD:
JUDGE MACKAY:

MR WOOD:
JUDGE MACKAY:

MR WOOD:

JUDGE MACKAY:
MR ROYCE:

JUDGE MACKAY:

MR ROYCE:
JUDGE MACKAY:
MR ROYCE:
JUDGE MACKAY:

MR WOOD:

JUDGE MACKAY:

MR ROYCE:

JUDGE MACKAY:
MR ROYCE:
JUDGE MACKAY:
MR WOOD:
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My Lord, I am not quite sure what the court’s discretion is in relation to cost assessment in Part 8
proceedings. 1 would be inclined to think that your Lordship would not want to go down that road.

I would not like to now because I have another case waiting.
In any event I would ask for an order for costs in favour of the defendant.

That must happen, and as they are proceedings brought properly within these courts then they are
entitled to be taxed if not agreed.

Could I ask therefore for a detailed assessment of the costs.

I would be minded to grant the same and also I will give the parties liberty to apply to me if they
find that they have got two bills and they would like me to assess them.

I am grateful for that, my Lord. It is hoped that the costs could be agreed because the proceedings
have been over a fairly short period of time. Although they are somewhat complex in their
background we have been concerned with a fairly discreet number of issues before your Lordship
today.

Yes.

My Lord, so far as costs are concerned of course I did not resist that, that must be right, they are
entitled to the costs of the action. So far as the relief is concerned, your Lordship has really two
routes, either to simply dismiss the action and enter judgment for the defendant or your Lordship
could make a declaration simply deleting the word "not” from the declaration I am seeking.

I am not going to make declarations when I have ruled that I should not make a declaration. What I
will do is I will dismiss the action with costs to be the subject of detailed assessment if not agreed
with liberty to apply to the judge in any event.

My Lord, yes. My next point is permission to appeal.
Granted.
My Lord, I am obliged.

I say that in short form. I hope no discourtesy is felt by you, Mr Wood, but it seems to me, as I
indicated earlier, that this was an important matter that could well affect other contracts as well. I
will get the appropriate form. If you fill the first bit in I will say "brief reason for decision to allow
or refuse an appeal”, "significant issue between the parties which may affect other contractors and
the view and decision of the Appeal Court would be of assistance to...”

Before you go any further, I do not want it to be too messy so to speak, but would your Lordship
say perhaps adding in an area where there has been no previous decision of the court?

Yes, alright, ”..would be of assistance to practitioners in an area not presently..” - who knows what
they will say tomorrow - "governed by authority.”

My Lord, there is one other matter, which is what is to happen with the adjudication. My Lord, I
would invite your Lordship to order a stay of that adjudication.

For a short time.

Pending the hearing of the appeal.

What do you say, Mr Wood?

My Lord, there may not be an appeal, I do not know.
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JUDGE MACKAY: Exactly, that is why I say a short time. What I am minded to do is to give the claimants application

MR WOOD:
JUDGE MACKAY:

MR ROYCE:
JUDGE MACKAY:

MR WOOD:

JUDGE MACKAY:

MR WOOD:

to submit a bill of costs, leave to appeal. What I propose to do is to (a) give the claimants twenty-
eight days to appeal so they can —

That would be an extension would it not, my Lord, of the fourteen days they normally get?

Exactly, and to put a stay — I do not know whether 1 have power to put a stay on adjudication
proceedings which are not in this court.

My Lord, it would in effect be an injunction.

I would invite you to indicate that you will not proceed with the adjudication proceedings during
that twenty-eight day period.

I will take instructions on that. I do not have specific instructions from my principals, only from
agents, but it does seem to me appropriate for us to agree not to take any steps within the ---

If you were to do that then you would get into all sorts of difficulties and you could end up paying
the costs when that needs to be avoided if at all possible.

What would happen, one would see the claimants coming back before the court for an injunction,
they would get an injunction and we would be in a mess. We would agree not to take any steps in
the proceedings for twenty-eight days. If a notice of appeal is served within that period that will
probably be persuasive for the adjudicator anyway to stay the proceedings himself.

JUDGE MACKAY: If he were so reckless as to want to go ahead then they would apply for an injunction. But I want to

MR WOOD:

JUDGE MACKAY:

MR WOOD:

JUDGE MACKAY:

MR WOOD:

avoid injunctions and stays and all the like.

Your Honour, the only thing that concerns me is this. Quite apart from the fact that it may be
very difficult for the adjudicator to identify issues that he can determine on an interim and
provision basis, the whole purpose of adjudication is to provide a swift remedy. The purpose is
being obviated by a long drawn out appeal.

That happens because you can get the most simple procedures and whether you fall within the
simple procedures is a moot point and often that needs to be tested.

But it may be that the adjudicator, for instance, would make a decision after the twenty-eight days
that there are issues that he can resolve on the adjudication, and it may well be that he either
makes or rejects some of the arguments that are made by DM even though the appeal is still
pending.

That would be very good of him but we need not look into the future so much. What I have done is
an attempt as best I can to protect both parties’ interests. Are you happy Mr Wood?

Yes, I am.

JUDGE MACKAY: Are you happy, Mr Royce?

MR ROYCE:
JUDGE MACKAY:

MR ROYCE:

My Lord, yes. Formally that would be an undertaking, would it not?

Yes. I have written down "D indicates that no steps shall be taken during the twenty-eight day
period.” That can be incorporated into the order.

My Lord, I am obliged.

JUDGE MACKAY: And then it is certain, and in writing as well.

MR WOOD:

JUDGE MACKAY:
MR WOOD:

My Lord, I cannot give a formal undertaking, I do not have the instructions to do that because
obviously the consequences are that---

You are a barrister.

Yes, that is what I was going to say, apart from a barrister's undertaking.

JUDGE MACKAY: It just shows you how old we are, does it not, when I say words like that. Very nice to see you both.

MR D ROYCE appeared on behalf of the CLAIMANT
MR G WOOD appeared on behalf of the DEFENDANT
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