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1 Title
This Act is the Weathertight Homes Resolution Services Act
2006.

2 Commencement

(1) The following come into force on the day after the date on
which this Act receives the Royal assent:

(@ section 1 and this section:
(b) subpart 7 of Part 2 (transitional provisions relating to
appointments, €etc).

(2) Therest of this Act comesinto force on 1 May 2007, unlessit
is brought into force on an earlier date to be appointed by the
Governor-General by Order in Council.

Part 1
Weathertight homes resolution services
Subpart 1—Purpose, overviews, and
other preliminary provisions

3 Purpose of this Act
The purpose of this Act is to provide owners of dwel-
linghouses that are leaky buildings with access to speedy,
flexible, and cost-effective procedures for assessment and res-
olution of claims relating to those buildings.

Compare: 2002 No 47 s3
4 Overview of this Act

In general terms, this Act provides for the following matters:

Purpose, overviews, and other preliminary provisions
(8 subpart 1 of Part 1 sets out preliminary provisions:
Eligibility criteria
(b) subpart 2 of Part 1 specifies criteria for eligibility of
claims for adjudication and mediation services.

Types of claims in respect of multi-unit complexes

(c) subpart 3 of Part 1 providesfor the bringing of claimsin
relation to multi-unit dwellinghouse complexes (com-
pany-share complexes, cross-lease complexes, and unit
title complexes) that have been penetrated by water:
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(d)

(€)

(f)

(9)

(h)

(i)

Assessment and evaluation of claims, remedies,

lower-value claims, and termination of claims

subpart 4 of Part 1 provides amechanism for any person

who considers that his or her dwellinghouse is a leaky

building to—

(i) bring aclaim; and

(i) haveit, and the nature of the particular problem,
assessed and evaluated; and

(iii) be provided with an assessor’s report:

subpart 4 of Part 1 also contains provisions on what

remedies may be claimed, the procedures for lower-

value claims, and termination of claims:

Compulsory adjudication of claims

subparts 5, 7, and 8 of Part 1 and Schedule 3 set up a
mechanism whereby dwellinghouse owners with eli-
gible claims can apply to have them adjudicated by a
Weathertight Homes Tribunal whose powers and pro-
cedures are flexible and whose determinations, subject
to appeal, are binding and enforceable:

Mediation of claims

subpart 6 of Part 1 provides for access to a special
mediation service that is available to dwellinghouse
owners with eligible claims. The claimant and any of
the other parties against whom the claim is made may
agree to refer the claim to mediation, with provision for
binding settlements by agreement:

Miscellaneous provisions
subpart 9 of Part 1 sets out various miscellaneous mat-
ters that underpin the substantive provisions of Part 1:

Repeals, transitional provisions, etc

subparts 1 to 7 of Part 2 repeal the Weathertight Homes
Resolution Services Act 2002, make consequentia
amendments, and specify how Part 1 applies to, and
who is to deal with, claims under that former Act that
have not been disposed of before the transition date.

Compare: 2002 No 47 s 4
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Overviews of types of claims
A diagrammatic overview of the types of claims under this
Act by owners of dwellinghouses is set out in Schedule 1.

A diagrammatic overview of the types of claims under this
Act by representatives of multi-unit complexes is set out in
Schedule 2.

The diagrams are intended as a guide only.

Owner claims. other relevant procedural provisions
Under sections 52 and 53, the chief executive and the tribunal
must terminate a claim in respect of a single dwellinghousein
a multi-unit complex when damage is discovered to another
dwellinghouse, or to a common area, in the complex.

Under section 55, a change of ownership of a dwellinghouse
(including a single dwellinghouse in a multi-unit complex),
other than achange of that kind occurring by operation of law,
terminates a claim in respect of that dwellinghouse.

Under section 56, the chief executive has power to terminate
claims not pursued.

This section is intended as a guide only.

Representative claimsin respect of multi-unit

complexes. other relevant procedural provisions

Under section 23, if the rules, constitution, or lease requires
more than 80% of ownersto agree to adecision that relatesto
bringing, managing, or resolving a claim, or to an administra-
tive decision relating to the claim, only 80% of owners are
required to agree to the decision.

Under section 26, further owners may join a multi-unit com-
plex claim under section 19 or 21 before, or with thetribunal’s
consent after, adjudication is initiated.

Under section 28, the owner of a dwellinghouse in a multi-
unit complex may, at any time and by written notice to the
representative, withdraw from a multi-unit complex clam
under section 19 or 21. The withdrawal does not affect the
ability of the representative to continue with the claim.

Under section 29, the representative in a section 19 or 21
claim must notify the chief executive or tribunal (as applica-
ble) of any change of ownership of a dwellinghouse. The
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(6)

(1)

claim proceeds in respect of the remaining dwellinghouses
only, but the new owner may be able to join the claim under
section 26.

Under sections 52 and 53, the chief executive and the tribunal
must terminate the following claims in the following
circumstances:

(@ aclamin respect of asingle dwellinghouse in a multi-
unit complex that is not a stand-alone complex (under
section 15) when a claim is brought in respect of, or
certain penetration of water is likely to have damaged,
1 or more other dwellinghouses, or common areas, in
the complex:

(b) acommon areas only claim (under section 17) when a
claim is brought in respect of, or certain penetration of
water is likely to have damaged, 1 or more dwel-
linghouses in the complex:

(c) astand-alone complex claim (under section 18) when a
claim is brought in respect of, or certain penetration of
water is likely to have damaged, 1 or more common
areas in the complex.

Under section 30, for the purposes of representative claimsin
respect of a multi-unit complex, this Act applies, unless the
context otherwise requires, as if—

(@) every reference in it to a dwellinghouse included a
reference to the multi-unit complex or stand-alone com-
plex concerned; and

(b) every reference in it to the owner of a dwellinghouse
included areference to the representative of the owners
of the dwellinghouses in the multi-unit complex or
stand-alone complex concerned; and

(c) every reference in it to a party or parties included a
reference to the representative of the owners of the
dwellinghouses in the multi-unit complex or stand-
alone complex concerned.

Section 24 ensures that, except for the voting relief in sections
22 and 23, nothing in the Act limits any obligations of a body
corporate or the obligations of any person under the rules or
constitution of a body corporate or under any lease.

11
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(8)
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(10)
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Under section 25, nothing in the voting relief provisions in
sections 22 and 23 is to be taken into account when determin-
ing whether or not unit title rules are valid.

Under section 56, the chief executive has power to terminate
claims not pursued.

This section is intended as a guide only.

I nterpretation
In this Act, unless the context otherwise requires,—

adjudication means an adjudication initiated by a claimant
under section 62, or by atransfer of proceedings under section
120 or 121

approved means approved by the chief executive

arbitral tribunal has the meaning given to it by section 2(1)
of the Arbitration Act 1996

arbitration has the meaning given to it by section 2(1) of the
Arbitration Act 1996

assessor means an assessor appointed under section 31

assessor’s report means an eligibility assessor’s report or a
full assessor’s report

chair means the member appointed under section 103(4)

chief executive means the chief executive of the department

of State that, with the authority of the Prime Minister, is for

the time being responsible for the administration of this Act

(except any justice provisions)

civil proceedings includes—

(@ arbitration; and

(b) for the purposes of sections 84 and 105, proceedings
before the tribunal under this Act or amember or under
the Construction Contracts Act 2002

claim means a claim by the owner of a dwellinghouse that the

owner believes—

(@ hasbeen penetrated by water because of some aspect of
its design, construction, or ateration, or of materials
used in its construction or alteration; and

(b) hassuffered damage as a consequence of its penetration
by water
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claimant—
(& means a person—

(i) who applies to the chief executive to have an
assessor’s report prepared in respect of a build-
ing; or

(i)  whose claim is transferred to adjudication under
section 120 or 121; and

(b) includes a claimant’s successor by operation of law

company-shar e complex means a complex containing dwel-
linghouses owned by aflat-owning or office-owning company
that has issued 1 or more licences to occupy in relation to a
specified residential flat or residentia flatsin it

complex means a building, complex, or group of buildings

court of competent jurisdiction means—

(@ aHigh Court; or

(b) aDistrict Court, if the amount claimed or in issue does
not exceed the amount to which the jurisdiction of the
District Court is limited in civil cases

cross-lease complex means a complex containing dwel-
linghouses held under the arrangement commonly referred to
as a cross-lease title

deficiency, in relation to a building, means any aspect of its
design, construction, or ateration, or of materials used in its
construction or ateration, that has enabled (or, as the case
requires, is likely in future to enable) water to penetrate it

Department means the department of State that, with the
authority of the Prime Minister, isfor the time being responsi-
ble for the administration of this Act (except any justice
provisions)

Disputes Tribunal means a Disputes Tribunal established
under section 4 of the Disputes Tribunals Act 1988

dwellinghouse—

(& meansahbuilding, or an apartment, flat, or unit within a
building, that is intended to have as its principa use
occupation as a private residence; and

(b) in the case of a dwellinghouse that is a building,
includes a gate, garage, shed, or other structure that is
an integral part of the building; and

13
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() inthecase of adwellinghouse that is an apartment, flat,
or unit within a building, includes a door, gate, garage,
shed, or other structure that—

(i) isanintegra part of the building; and
(i) isintended for the exclusive use of an owner or
occupier of the dwellinghouse; but

(d) does not include a hospital, hostel, hotel, motel, rest
home, or other institution

eligibility assessor’s report means a report of the kind
described in section 41

eligibility criteria means the criteria set out in sections 14 to
18

eligible claim means aclaim by the owner of adwellinghouse
that has been evaluated under section 48 by the chief execu-
tive, or reconsidered under section 49 by the chair, as meeting
the eligibility criteria
full assessor’sreport means areport of the kind described in
section 42
invasive testing—
(& meanstesting—
(i)  tomeasurethe moisture content of any area, com-
ponent, material, or space; or
(i) to establish the extent (if any) to which any
means have been used to try to accomplish parti-
cular outcomes relating to weathertightness; or
(ili) to establish the presence, absence, size, extent,
construction, installation, composition, or ade-
quacy of any component or material; or
(iv) to establish the presence or absence of mould or
other fungal growth; or
(v) to establish the extent or nature of any mould or
other fungal growth; and
(b) if undertaken for the purposes of any such testing,
includes—
(i) inserting a probe into or through any material,
component, area, or space; and
(i)  taking asample of any material or component, or
any substance within any area or space; and
(iii) temporarily removing a part of any cladding or
part of a roof, floor, deck, verandah, ceiling, or
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internal or external wall, or any soil, paving, or
backfilling material

justice provisions means the provisions of this Act for the
administration of which the Ministry of Justice is, with the
authority of the Prime Minister, responsible

leaky building means a dwellinghouse into which water has
penetrated as aresult of any aspect of the design, construction,
or ateration of the dwellinghouse, or materials used in its
construction or ateration

lower -value ceiling means the value prescribed under section

123(b)

lower -value claim means a claim—

(@ where the owner of the dwellinghouse concerned has
obtained a full assessor’s report, the claim has been
declared dligible, and either—

(i) the work needed to make the dwellinghouse
weathertight and repair the damage in respect of
which the claimis brought has not been done, and
the estimated cost (stated in the report) of that
work is not above the lower-value ceiling; or

(i)  thework needed to make the dwellinghouse con-
cerned weathertight and repair the damage in
respect of which the claim is brought has been
done; and—

(A) the owner holds receipts for al payments
required to be made for that work; and

(B) the total of the payments for which the
owner holds receipts is not above the
lower-value ceiling; or

(b)  where the owner of the dwellinghouse concerned has
obtained an €ligibility assessor’s report, the clam has
been declared €eligible; and
(i) the owner holds receipts for al payments

required to be made for the work needed to be
done to make the dwellinghouse weathertight and
repair the damage in respect of whichtheclaimis
brought; and

(if)  the total of the payments for which the owner
holds receipts is not above the lower-value
ceiling

15
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mediation means mediation initiated under this Act

mediator means a person appointed to provide mediation
services under section 77

member means a person appointed under section 103 to be a
member of the tribunal

Minister means the Minister of the Crown who, under the
authority of any warrant or with the authority of the Prime
Minister, isfor the time being responsible for the administra-
tion of this Act (except any justice provisions)

Ministry means the Ministry of Justice

multi-unit complex means a complex (which may, but need

not, be a stand-alone complex) that—

(@ contains 2 or more dwellinghouses; and

(b) contains 1 or more, or no, common areas; and

(c) is a company-share complex, cross-lease complex, or
unit title complex

owner, in relation to a dwellinghouse, includes a sharehol der
of a company, the principal purpose of which is to own the
dwellinghouse or the dwellinghouses within the company-
share complex concerned

parties, inrelation to aclaim, meansthe claimant and any 1 or
more respondents in relation to that clam

prescribed means prescribed by regulations under this Act

representative,—

(@ for the owners of dwellinghouses in a company-share
complex, means the company; and

(b) for the owners of dwellinghouses in a cross-lease com-
plex, means any person (whether one of those ownersor
not) authorised (whether to replace another person ear-
lier so authorised or not) under section 19 or 20, to take
action under this Act in respect of dwellinghouses,
common aress, or both, in that complex; and

(c) for the owners of dwellinghouses in a unit title com-
plex, means the body corporate (within the meaning of
the Unit Titles Act 1972) of the units and common
property shown on the unit plan whose deposit created
the stratum estates under which they are held; and

(d) for the ownersof dwellinghouses in a stand-alone com-
plex, despite paragraphs (a) to (c), means any person
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authorised (whether to replace another person earlier so
authorised or not) by or under section 21 to take action
under this Act in respect of dwellinghouses in that
complex

respondent means a person against whom a claim is made
Secr etary means the Secretary for Justice

stand-alone complex means a multi-unit complex—
(8 each, or 1 or more, of the dwellinghouses contained in
which is either—
(i) abuilding containing no common areas; or
(i) part of a building consisting entirely of dwel-
linghouses and containing no common areas; and
therefore
(b)  which may, but need not, contain, in addition to the 1 or
more dwellinghouses to which paragraph (a) applies,
either or both of the following:
(i) 1 or more buildings consisting entirely of com-
mon areas:
(i) 1 or morebuildings consisting of 1 or more dwel-
linghouses and 1 or more common areas

transition date means 1 May 2007 unless an earlier date is
appointed under section 2(2), in which case it means that
earlier date so appointed

tribunal means the Weathertight Homes Tribunal established
by section 101

unit title complex means a complex containing dwel-
linghouses held under stratum estates under the Unit Titles
Act 1972

working day means any day other than—

(@ Saturday, Sunday, Good Friday, Easter Monday, Anzac
Day, the Sovereign’s Birthday, Labour Day, and
Waitangi Day; and

(b) theday observed in the appropriate area as the anniver-
sary of the province of which the areaforms a part; and

(c) aday in the period commencing with 25 December in
any year and ending with the close of 15 January in the
following year.

Compare: 2002 No 47 s5

17
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How claim is brought under this Act
A person brings a claim under this Act in respect of a dwel-
linghouse by applying for an assessor’ s report in respect of it.

How claim becomes eligible claim

A claim has been declared eligible under this Act if the chief
executive has decided under section 48, or the chair has
decided under section 49, that it meets the eligibility criteria.

Act binds the Crown
This Act binds the Crown.

Compare: 2002 No 47 s 6

Assistance and guidance for claimants and respondents
For al provisions of this Act, the chief executive, and for
justice provisions, the Secretary, may, at whatever stage a
claimant or respondent may be in the processes provided for
by those provisions (or before any of those processes have
begun) assist and guide him or her on those processes.

The assistance and guidance given may include assistance or

guidance on—

(8 assessor’'s reports, the advantages of early repair, the
informal dispute resolution process, or the mediation
and adjudication process:

(b) other possible means of resolving a particular dispute:

(c) the implications for the claim concerned if the dwel-
linghouse concerned has damage or deficiencies not
related to weathertightness.

Subsection (2) does not limit subsection (1).

Subpart 2—Eligibility criteria

Criteria for eligibility of claims for mediation and
adjudication services
To be an eligible claim, a claim must, in the chief executive's
opinion under section 48 (or in the chair’'s opinion under
section 49), formed on the basis of an assessor’s report, meet
the criteria stated in—
(@ section 14 (dwellinghouse claim); or
(b)  section 15 (claim in respect of single dwellinghouse in

multi-unit complex that is not stand-alone complex); or
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(c) section 16 (multi-unit complex claim); or

(d) section 17 (common areas only claim); or

(e) section 18 (clam in respect of 1 or more dwel-
linghouses in stand-alone compl ex).

Compare: 2002 No 47 s7

Dwellinghouse claim

The criteria are that the claimant owns the dwellinghouse to

which the claim relates; and—

(@ it wasbuilt (or alterations giving rise to the claim were
made to it) before 1 January 2012 and within the period
of 10 years immediately before the day on which the
claim is brought; and

(b) itisnot part of a multi-unit complex; and

(c) water has penetrated it because of some aspect of its
design, construction, or alteration, or of materials used
in its construction or ateration; and

(d) the penetration of water has caused damage to it.

Claim in respect of single dwellinghouse in multi-unit

complex that is not stand-alone complex

The criteria are that the claimant owns the dwellinghouse to

which the claim relates; and—

(@ the dwellinghouse is part of a multi-unit complex; and

(b) that complex is not a stand-alone complex; and

(c) the dwellinghouse was built (or alterations giving rise
to the claim were made to it) before 1 January 2012 and
within the period of 10 years immediately before the
day on which the claim is brought; and

(d) water has penetrated the complex because of some
aspect of its design, construction, or alteration, or of
materials used in its construction or alteration; and

(e) the penetration of water—
(i)  has caused damage to the dwellinghouse; but
(i) has not caused damage to any other part of the

complex.

Multi-unit complex claim

The criteria are that the claimant is the representative of the
owners of the dwellinghouses in the multi-unit complex to
which the claim relates; and—

19
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(@ the complex was built (or aterations giving rise to the
clam were made to it) before 1 January 2012 and
within the period of 10 years immediately before the
day on which the claim is brought; and

(b) water has penetrated the complex because of some
aspect of its design, construction, or ateration, or of
materials used in its construction or ateration; and

(c) the penetration of water has caused damage to the
complex.

Common areas only claim

The criteria are that the claimant is the representative of the

owners of the dwellinghouses in the multi-unit complex to

which the claim relates; and—

(& acommon areain the complex was built (or alterations
giving rise to the claim were made to it) before 1 Janu-
ary 2012 and within the period of 10 yearsimmediately
before the day on which the claim is brought; and

(b) water has penetrated the complex because of some
aspect of its design, construction, or ateration, or of
materials used in its construction or ateration; and

(c) the penetration of water—

(i)  has caused damage to the common area; but
(i)  has not caused damage to any dwellinghouse in
the complex.

Claim in respect of 1 or more dwellinghouses in stand-
alone complex
The criteria are that the claimant is the representative of the
owner or owners of the dwellinghouse or dwellinghouses
(being a dwellinghouse or dwellinghouses in a stand-alone
complex) to which the claim relates; and—
(@ the dwellinghouse, or each of the dwellinghouses,
is either—
(i)  abuilding containing no common areas; or
(i) part of a building consisting entirely of dwel-
linghouses and containing no common areas; and
(b) the dwellinghouse, or each of the dwellinghouses,
is either—
(i) adwellinghouse that is a separate building; or
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(i) adwellinghouse that is part of abuilding consis-
ting entirely of dwellinghouses all of whose own-
ers are, or are some of, the owners bringing the
clam; and

(c) the dwellinghouse or dwellinghouses were built (or
alterations giving rise to the claim were made to it or
them) before 1 January 2012 and within the period of

10 yearsimmediately before the day on which the claim

is brought; and

(d) water has penetrated the complex because of some
aspect of its design, construction, or ateration, or of
materials used in its construction or alteration; and

(e) the penetration of water—

(i)  hascaused damageto the dwellinghouse or dwel-
linghouses; but

(i)  hasnot caused damageto any common areain the
complex.

Subpart 3—Procedure for representative claimsin

respect of multi-unit complexes

Types of claims in respect of multi-unit complexes

Representative claims in respect of dwellinghousesin
multi-unit complexes
The representative of some or al of the owners of dwel-
linghouses in a multi-unit complex may bring a claim under
this Act in respect of those dwellinghouses, and any common
areas, as if those dwellinghouses and areas were a single
dwellinghouse, and as if the representative were its owner,
if—
(@) each owner has given the representative a written
notice—
(i) authorising the representative to bring and
resolve a claim; and
(i) authorising invasive testing by an assessor relat-
ing to the owner’s dwellinghouse; and
(b) the owners together own at least 75% of the dwel-
linghouses in the complex; and
(c) subsection (1), (2), or (3) (as the case requires) of
section 22 has been complied with; and

21
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(d) the representative (or, if the representative is a body
corporate, an officer or member of the representative)
attaches to the application for an assessor’s report—
(i)  awritten notice authorising invasive testing by an
assessor relating to any common areas in the
complex; and

(i) a statutory declaration that paragraphs (a) and
(b), and subsection (1), (2), or (3) (as the case
requires) of section 22, have been complied with.

Representative claimsin respect of common areas only
in multi-unit complexes
The representative of some or al of the owners of dwel-
linghouses in a multi-unit complex may bring a clam under
this Act in respect of any common areas as if those areas were
a single dwellinghouse, and as if the representative were its
owner, if—
(@ subsection (1), (2), or (3) (as the case requires) of
section 22 has been complied with; and
(b) the representative (or, in the case of a body corporate,
an officer or member of the representative) attaches to
the application for an assessor’s report—
(i) awritten notice authorising invasive testing by an
assessor relating to those areas; and
(i) astatutory declaration that subsection (1), (2), or
(3) (as the case requires) of section 22 has been
complied with.

Representative claimsin respect of dwellinghouses in
stand-alone complexes
The representative of some or al of the owners of 1 or more
dwellinghouses in a stand-alone complex may bring a claim
under this Act in respect of those dwellinghouses if—
(@ each of those dwellinghouses is either—

(i)  abuilding containing no common areas; or

(i) part of a building consisting entirely of dwel-

linghouses and containing no common areas; and

(b) each of those dwellinghouses is either—

(i) adwellinghouse that is a separate building; or
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(i) adwellinghouse that is part of abuilding consis-
ting entirely of dwellinghouses all of whose own-
ers are, or are some of, the owners bringing the
claim; and

(c) each owner has given the representative a written
notice—

(i) authorising the representative to bring and
resolve a claim (unless the person concerned is
taken to be the representative under subsection
(2), in which case that kind of authorisation is not
required); and

(i) authorising invasive testing by an assessor relat-
ing to the owner’s dwellinghouse.

A person is taken to be the representative of the owner of 1 or

more dwellinghouses in a stand-alone complex for the pur-

pose of a claim under this section (without any written

authorisation under subsection (1)(c)(i) or section 27(1)(b)(i)

or (2)(b)(i)) if—

(@ each dwellinghouse in respect of which the claim is
made is owned by that owner; and

(b) the person is that owner or, if that owner is a body
corporate, a member or officer of that body corporate.

This Act, with all necessary modifications, applies to a claim
under subsection (1) in respect of 2 or more dwellinghouses as
if those dwellinghouses were a single dwellinghouse owned
by the owner or owners concerned.

Authorising and making decisions on claim
under section 19 or 20

How authority to bring representative claims in respect
of dwellinghouses in multi-unit complexes to be obtained
In the case of a company-share complex, a claim cannot be
brought under section 19 or 20 unless, at a general meeting of
the company concerned, aresol ution authorising the company
to take the actions stated in subsection (4) has been passed by
the affirmative vote of at least the lower of the following:
(& 80% of the persons entitled to vote:
(b) the percentage of the persons entitled to vote—

(i) that is provided for in the company’s constitu-

tion; or
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(i) that the company’s constitution has, in some
other way, the effect of requiring.

In the case of a cross-lease complex, a clam cannot be

brought under section 19 or 20 unless the representative con-

cerned has been given a written notice authorising the repre-

sentative to take the actions stated in subsection (4) by—

(@ theownersof at least 80% of the dwellinghousesin the
complex; or

(b) if the lease documents relating to those dwellinghouses
contain provisions to the effect that the owners of at
least an identifiable percentage of the dwellinghousesin
the complex must authorise actions of a kind that
include those actions, at least the lower of the

following:
(i)  the owners of 80% of the dwellinghouses in the
complex:

(i)  the owners of the identifiable percentage of the
dwellinghouses in the complex.

In the case of a unit title complex, a claim cannot be brought
under section 19 or 20 unless, at ageneral meeting of the body
corporate of the complex, a resolution authorising the body
corporate to take the actions stated in subsection (4) has been
passed by the affirmative vote of at least the lower of the
following:
(& 80% of the persons entitled to vote:
(b) the percentage of the persons entitled to vote—
(i) thatisprovidedfor intherulesof the body corpo-
rate; or
(i) that those rules have, in some other way, the
effect of requiring.
The actions referred to in subsections (1) to (3) are—
(8 to bring and resolve a claim under this Act relating to
the multi-unit complex concerned; and
(b) to take other actions incidental to bringing, running, or
settling the claim; and
(c) to authorise invasive testing by an assessor relating to
the common areas of that multi-unit complex.

Thetaking of the actions stated in subsection (1), (2), or (3) is
authority enough for the representative concerned to take the
actions stated in subsection (4).
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Subsection (5) overrides anything to the contrary in—

(8 the constitution of aflat-owning or office-owning com-
pany; or

(b) the lease of any dwellinghouse in a cross-lease com-
plex; or

(c) therules of the body corporate of a unit title complex.

How administrative decisions relating to representative
claims in respect of multi-unit complexes to be made

In this section, administrative decision means a decision
relating to aclaim under section 19 or 20 made after the claim
has been brought.

If the representative bringing a claim under section 19 or 20 is
abody corporate, every administrative decision relating to the
claim must be made in accordance with its rules or constitu-
tion, but as modified by subsections (3), (4), and (7).

The governing or managing body of a body corporate can
make an administrative decision by the affirmative vote of at
least the lower of the following:
(@ 80% of the members of the governing or managing
body who are entitled to vote:
(b) the percentage of the members of the governing or
managing body who are entitled to vote—
(i) thatisprovided for in the rules or constitution of
the body corporate; or
(i)  that those rules have, or that constitution has, in
some other way, the effect of requiring.

A general meeting of abody corporate can make an adminis-
trative decision by resolution passed by the affirmative vote of
at least the lower of the following:
(& 80% of the persons who are entitled to vote:
(b) the percentage of the members of the body corporate
who are entitled to vote—
(i) thatisprovided for in the rules or constitution of
the body corporate; or
(i)  that those rules have, or that constitution has, in
some other way, the effect of requiring.

To the extent (if any) that an administrative decision must be
made by a representative in accordance with any lease or

25
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licence, it must be made in accordance with the lease or
licence as modified by subsections (6) and (7).

A body of persons acting under alease or licence can make an
administrative decision by the affirmative vote of at least the
lower of the following:
(& 80% of the persons who are entitled to vote:
(b) the percentage of the persons acting under the lease or
licence who are entitled to vote—
(i) thatisprovided for in the lease or licence; or
(ii)  that the lease or licence has, in some other way,
the effect of requiring.

Subsections (3), (4), and (6) override anything to the contrary

in—

(& the constitution of aflat-owning or office-owning com-
pany; or

(b) the lease of, or any licence relating to, any dwel-
linghouse in a cross-lease complex; or

(c) therules of the body corporate of a unit title complex.

Act does not generally limit or affect certain matters
The provisions of this Act (other than those of sections 22(6)
and 23(7)) do not limit or affect—

(& any obligation of abody corporate, procedural or other-
wise, under any enactment other than this Act, or under
its rules or congtitution; or

(b) any obligation of the governing or managing body of a
body corporate, procedural or otherwise, under any
enactment other than this Act, or under the rules or
congtitution of the body corporate; or

(c) any obligation of any person, procedural or
otherwise,—

(i)  under any enactment other than this Act relating
to leases or licences; or
(i)  under any lease or licence.

Voting provisions not to affect validity of unit title rules
In the determination of whether or not any rules of the body
corporate of aunit title complex are valid, regard must not be
had to—

(@ subsection (3), (5), or (6) of section 22; or



Weathertight Homes Resolution

2006 No 84 Services Act 2006 Part 1 s 27

)

(b)  subsection (3), (4), or (7) of section 23.

Subsection (1) applies to the body corporate of a unit title
complex whether or not action has been taken under section
19 or 20 in respect of the unit title complex.

Changes in owners involved in claim under section 19 or 21
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Adding further ownersto representative claimsin
respect of multi-unit complexes or stand-alone
complexes

Before adjudication of aclaim under section 19 or 21 has been
initiated, the representative can, in the way stated in section
27(1), add the owner of a dwellinghouse in the multi-unit
complex or stand-alone complex concerned to the claim.

After adjudication of aclaim under section 19 or 21 has been
initiated, a further owner of a dwellinghouse in the multi-unit
complex or stand-alone complex concerned can, in the way
stated in section 27(2), be added to the claim by the represen-
tative, but only with the tribunal’s consent.

The owner of a dwellinghouse in the stand-alone complex
concerned must not be added under subsection (1) or (2) to a
claim under section 21 unless section 21(1)(b)(i) or (ii) applies
to the dwellinghouse.

If an assessor’s report relating to the multi-unit complex or
stand-alone complex concerned has already been completed
when the owner is added then, having regard to the claim
concerned and any evidence aready obtained, the chief
executive may do, or the tribunal may request the chief execu-
tive to do, 1 of the following:

(& have afurther assessment done, and provide an adden-

dum to the original assessor’s report; or
(b)  proceed without having a further assessment done.

How addition under section 26(1) or (2) effected

To add the owner of a dwellinghouse in a multi-unit complex
or stand-alone complex to a claim in respect of the complex
under section 26(1), the representative must give the chief
executive—

(@ a written notice that the owner wishes the claim to

extend to his or her dwellinghouse; and
(b) acopy of awritten notice from the owner—
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(i) authorising the representative to take action
(unless the person concerned is taken to be the
representative under section 21(2), in which case
that kind of authorisation is not required); and

(i) authorising invasive testing by an assessor relat-
ing to the owner’s dwellinghouse.

To add the owner of a dwellinghouse in a multi-unit complex

or stand-alone complex to a claim in respect of the complex

under section 26(2), the representative must—

(@ apply to the tribunal, in writing, and in a form (if any)
approved for the purpose by the chair, for its consent
under section 26(2); and

(b) give the tribunal a copy of a written notice from the
owner—

(i) authorising the representative to take action
(unless the person concerned is taken to be the
representative under section 21(2), in which case
that kind of authorisation is not required); and

(i) authorising invasive testing by an assessor relat-
ing to the owner’s dwellinghouse; and

(c) obtain the tribunal’s consent under section 26(2).

Withdrawal of authority

The owner of adwellinghouse in a multi-unit complex may at
any time, by written notice to the representative concerned,
withdraw the owner’s authority under subparagraphs (i) and
(i) of section 19(a).

The owner of a dwellinghouse in a stand-alone complex may
at any time, by written notice to the representative concerned,
withdraw the owner’s authority under subparagraphs (i) and
(ii) of section 21(1)(c) or, if applicable, the owner’ s authority
as representative under section 21(1)(c)(ii) and (2).

The withdrawal of the authority does not affect the ability of
the representative to proceed with the claim concerned.

The effect of the withdrawa of the authority is that the

clam—

(@) ceasesto relate to the dwellinghouse concerned; but

(b) may proceed in respect of the other dwellinghouses to
which it relates.
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Within 5 working days of being notified of the withdrawal of

an owner’ sauthority, arepresentative must give written notice

of the withdrawal —

(@) to the chief executive, if adjudication has not been
initiated; or

(b) tothe tribunal and all parties, if adjudication has been
initiated.

Notifying changes of owner ship after claim brought in

respect of dwellinghouses in multi-unit complex or

stand-alone complex

Within 5 working days of becoming aware of a changein the

ownership of a dwellinghouse to which a claim under section

19 or 21 relates, the representative concerned must give writ-

ten notice of the change—

(@ to the chief executive, if adjudication has not been
initiated; or

(b) to the tribunal and all parties, if adjudication has been
initiated.

The effect of a change in the ownership of adwellinghouse to

which a claim under section 19 or 21 relates is that the claim

ceases to relate to that dwellinghouse; but—

(@ the clam may proceed in respect of the other dwel-
linghouses to which it relates; and

(b) the new owner may be added to the clam under
section 26.

Subsection (2)(b) is subject to subsections (1) to (3) of

section 26.

For the purposes of this section, a change in the ownership of

a dwellinghouse arising out of an agreement for its sale and

purchase occurs on the day on which the sale and purchaseis

settled.

Change in the ownership of a dwellinghouse, in this

section,—

(@ does not include a change of that kind occurring by
operation of law; and

(b) if the dwellinghouse is property subject to a trust, does
not include a change in the trustee or trustees; and

(c) if the dwellinghouse is owned by a company (whether
the company owns other dwellinghouses within the

29
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building concerned or not), does not include achangein
shareholding that results in control of the company
passing to 1 or more different persons.

How Act applies to claims under section 19, 20, or 21

Application of Act to representative claimsin respect of

multi-unit complexes or stand-alone complexes

For the purposes of a claim under section 19 or 20 or 21, this

Act applies, unless the context otherwise requires, as if—

(@ every reference in it to a dwellinghouse included a
reference to the multi-unit complex or stand-alone com-
plex concerned; and

(b) every reference in it to the owner of a dwellinghouse
included areference to the representative of the owners
of the dwellinghouses in the multi-unit complex or
stand-alone complex concerned; and

(c) every reference in it to a party or parties included a
reference to the representative of the owners of the
dwellinghouses in the multi-unit complex or stand-
alone complex concerned.

Subpart 4—Assessment and evaluation of claims,

remedies, lower-value claims, and termination of claims

31
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Assessment and evaluation of claims

Assessors
The chief executive must employ or engage personsto prepare
reports on claims.

The chief executive must employ or engage only persons that,
in the chief executive’'s opinion, are suitable to be appointed
as assessors, having regard to their knowledge, skills, and
experience.

Compare: 2002 No 47 s 8

Application for assessor’sreport

An owner of a dwellinghouse who wishes to bring aclaimin
respect of it may apply to the chief executive—

(8 to have an assessor’sreport prepared in respect of it; or
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(b) tohavean assessor’ sreport that was prepared in respect
of it on the application of a former owner approved as
suitable for the owner’s claim.

On receiving an application under subsection (1)(a) or (b) that
complieswith all applicable requirementsin sections 34 to 36,
the chief executive must make an initial assessment as to
whether the information in the application indicates that the
claim meets or is capable of meeting the eligibility criteria.

If the chief executive considers that the information does
indicate that the claim meets or is capable of meeting those
criteria, the chief executive must arrange for an assessor’s
report to be prepared on the claim.

If the chief executive does not consider that the information

indicates that the claim meets or is capable of meeting those

criteria, the chief executive must—

(@ decline to arrange for an assessor’s report to be pre-
pared; and

(b) advisethe claimant of that decision and the reasons for
it.

Compare: 2002 No 47 s9

Restriction if assessor’sreport prepared for claim

brought in respect of dwellinghouse by former owner

An owner of a dwellinghouse in respect of which an

assessor’s report has aready been prepared in relation to a

clam brought in respect of the dwellinghouse by a former

owner must not apply to the chief executive under section

32(1)(a) unless—

(@ the owner or some former owner has applied to the
chief executive under section 32(1)(b); and

(b) the chief executive has refused to approve the
assessor’s report aready prepared as suitable for the
owner’s or former owner’s claim.

This section overrides section 32(1)(a).

Requirements for application under section 32(1)(a)

An application under section 32(1)(a) to have an assessor’s
report prepared must be accompanied by the prescribed fee (if
any); and

(@ must be in the approved form (if any); and
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(b) must be accompanied by all permissions necessary to
enable an assessor to ingpect the inside and outside of
the building concerned, and to conduct any testing
(invasive or not) he or she considers necessary, at atime
reasonably convenient to him or her; and

(c) inthecaseof aclaim that satisfies the criteriain section
15, must be accompanied by the statutory declaration
referred to in section 36(a); and

(d) inthecaseof aclaim that satisfiesthe criteriain section
17, must be accompanied by the statutory declaration
referred to in section 36(b); and

(e) inthecaseof aclaim that satisfiesthe criteriain section
18, must be accompanied by the statutory declaration
referred to in section 36(c).

Paragraphs (a) to (e) of subsection (1) apply, subject to sub-

section (3), to both—

(@  full assessor’s reports; and

(b) €ligibility assessor’s reports.

Paragraphs (c) to (e) of subsection (1) do not apply to a full

assessor's report in respect of a clam if an eligibility

assessor’s report in respect of the clam has already been
prepared.

Requirements for application under section 32(1)(b)

An application under section 32(1)(b) to have an assessor’s

report approved as suitable—

(@ must be in the approved form (if any); and

(b)  must be accompanied by the prescribed fee (if any); and

() inthecaseof aclaimthat satisfiesthe criteriain section
15, must be accompanied by the statutory declaration
referred to in section 36(a); and

(d) inthecaseof aclaimthat satisfiesthe criteriain section
17, must be accompanied by the statutory declaration
referred to in section 36(b); and

(e) inthecaseof aclaim that satisfiesthe criteriain section
18, must be accompanied by the statutory declaration
referred to in section 36(c).
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36  Statutory declarations required

Sections 34(1)(c) to (e) and 35(c) to (e) require the following

statutory declarations:

(@ inthecase of aclaim that satisfiesthe criteriain section
15, astatutory declaration made by the owner (or, if the
owner is a body corporate, an officer or member of the
owner) of the dwellinghouse concerned that—

(i)  tothe best of his or her knowledge, the penetra-
tion of water concerned has not caused damageto
any common area, or any other dwellinghouse, in
the multi-unit complex concerned; and

(i) he or she does not suspect, and knows of no
reason for suspecting, that the penetration of
water concerned has caused damage to any com-
mon area, or any other dwellinghouse, in that
complex; and

(b) inthecaseof aclaim that satisfiesthe criteriain section
17, a statutory declaration made by the representative
concerned (or, if the representative is abody corporate,
an officer or member of the body corporate) that—

(i)  tothe best of his or her knowledge, the penetra-
tion of water concerned has not caused damageto
any dwellinghouse in the multi-unit complex
concerned; and

(i) he or she does not suspect, and knows of no
reason for suspecting, that the penetration of
water concerned has caused damage to any dwel-
linghouse in that complex; and

() inthecaseof aclaim that satisfiesthe criteriain section
18, a statutory declaration made by the representative
concerned (or, if the representative is abody corporate,
an officer or member of the body corporate) that—

(i)  tothe best of his or her knowledge, the penetra-
tion of water concerned has not caused damageto
any common areas in the stand-alone complex
concerned; and

(i) he or she does not suspect, and knows of no
reason for suspecting, that the penetration of
water concerned has caused damage to any com-
mon areas in that complex.
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Application of Limitation Act 1950 to applications for
assessor’sreport, etc

For the purposes of the Limitation Act 1950 (and any other
enactment that imposes a limitation period), the making of an
application under section 32(1) has effect as if it were the
filing of proceedings in a court.

This section is subject to sections 54, 133, 141, 146, 152, and
155.

Compare: 2002 No 47 s 55

Assessor’s reports are eligibility reports or full reports
An assessor’ s report may be an eligibility assessor’s report or
afull assessor’s report.

Assessor’s reports not to be done in certain cases

No full assessor’s report may be done in respect of aclaim if
al damage to the dwellinghouse concerned has been repaired
and it has been made weathertight.

No eligibility assessor’s report may be done in respect of a
clamif afull assessor’ sreport has previously been applied for
(or, before the transition date, an assessor’s report has been
applied for) in respect of the same claim.

This section overrides section 32(3).

Eligibility report does not generally prevent claimant
applying for and obtaining full report on same claim
Obtaining an eligibility assessor’s report stating that, in the
assessor’s opinion, the clam to which it relates meets the
eligibility criteria does not prevent a clamant from later
applying for and obtaining afull assessor’ sreport in respect of
the same claim.

This section is subject to section 39.

Eligibility assessor’s report

An eligibility assessor’s report is a report stating only—

(@  whether or not, in the assessor’s opinion, the claim to
which it relates meets the eligibility criteria; and

(b) the matters required by subsections (2) to (4).
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An eligibility assessor’s report for a claim that satisfies the

criteriain section 15 must also state—

(@  whether or not the assessor suspects that the penetration
of water concerned has caused damage to any common
area, or any other dwellinghouse, in the multi-unit com-
plex concerned; and

(b) any grounds the assessor has for suspecting that the
penetration of water concerned has caused damage to
any common area, or any other dwellinghouse, in that
complex.

An eligibility assessor’s report for a claim that satisfies the

criteriain section 17 must also state—

(@  whether or not the assessor suspects that the penetration
of water concerned has caused damage to any dwel-
linghouse in the multi-unit complex concerned; and

(b) any grounds the assessor has for suspecting that the
penetration of water concerned has caused damage to
any dwellinghouse in that complex.

An eligibility assessor’s report for a clam that satisfies the

criteriain section 18 must also state—

(@  whether or not the assessor suspects that the penetration
of water concerned has caused damage to any common
areas in the stand-alone complex concerned; and

(b) any grounds the assessor has for suspecting that the
penetration of water concerned has caused damage to
any common areas in that complex.

Compare: 2002 No 47 s 10(1)

Full assessor’sreport

A full assessor’s report is a report stating—

(@ the matters required by section 41(1); and

(b) if, and only if, in the assessor’s opinion, the claim to
which it relates meetsthe eligibility criteria, the matters
required by subsections (2) to (4).

If the report states that the claim meets the criteriain section

14 or 15 or 18, the report must also state the assessor’s view

on—

(@ why water penetrated the dwellinghouse concerned;
and
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(b) thenature and extent of the damage caused by the water
penetrating the dwellinghouse; and

(c) the work needed to repair the damage; and

(d) the work needed to make the dwellinghouse weather-
tight (both in relation to the deficiencies that enabled the
damage to occur and in relation to any deficiencies that
arelikely in future to enable damage to be caused to the
dwellinghouse by water penetrating it); and

(e) theestimated cost of the work referred to in paragraphs
(c) and (d); and

(f)  the persons who should be parties to the claim.

If the report states that the claim meets the criteria in section

16, the report must also state the assessor’s view on—

(& why water penetrated the multi-unit complex con-
cerned; and

(b) thenature and extent of the damage caused by the water
penetrating the multi-unit complex (whether damage to
dwellinghouses or damage to common areas, but not
including damage to parts of the complex that are
neither a dwellinghouse nor a common area); and

(c) the work needed to repair the damage; and

(d) the work needed to make weathertight the dwel-
linghouses and common areas in the multi-unit complex
(both in relation to the deficiencies that enabled the
damage to occur and in relation to any deficiencies that
are likely in future to enable damage to be caused to
dwellinghouses or common areas by water penetrating
them); and

(e) theestimated cost of the work referred to in paragraphs
(c) and (d)); and

(f)  the persons who should be parties to the claim.

If the report states that the claim meets the criteria in section

17, the report must also state the assessor’s view on—

(& why water penetrated the multi-unit complex con-
cerned; and

(b) the nature and extent of the damage to common areas
caused by the water penetrating the multi-unit complex;
and

(c) the work needed to repair the damage; and

(d) the work needed to make weathertight the common
areas in the multi-unit complex (both in relation to the
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deficiencies that enabled the damage to occur and in
relation to any deficiencies that are likely in future to
enable damage to be caused to common areas by water
penetrating them); and

(e) theestimated cost of the work referred to in paragraphs
(c) and (d); and

(f)  the persons who should be parties to the claim.

Compare: 2002 No 47 s 10(1)

Full report does not cover eigibility of claim if eligibility
report obtained states that claim is eligible

If a clamant has already obtained an eligibility assessor’'s
report stating that, in the assessor’s opinion, the claim to
which it relates meets the eligibility criteria, a full assessor’'s
report in respect of the same claim—

@ must—

(i) state only the assessor’'s view on the matters set
out in subsection (2), (3), or (4) (as the case
requires) of section 42; and

(i) have a copy of the eligibility assessor’s report
attached to it; and

(b) has effect as a report complying with section 42.

Copy of assessor’sreport must be given to claimant
When an assessor’s report is completed, the chief executive
must give a copy to the claimant.

Compare: 2002 No 47 s 10(2)(a)

Claimant may make submission on assessor’s report
stating that claim does not meet €eligibility criteria
Within 20 working days after receiving the copy of an
assessor’s report stating that, in the assessor’s opinion, the
claim to which it relates does not meet the eligibility criteria,
the claimant may make a submission on it to the chief execu-
tive so the chief executive can make his or her evaluation
decision under section 48.

Compare: 2002 No 47 s 10(3)
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Assessor who suspects claim must be terminated must

advise chief executive and cease preparing report

This section applies to an assessor preparing a full assessor’s

report in respect of aclaim for which an eligibility assessor’s

report has already been prepared if the assessor suspects

that—

(@ penetration of water has caused damage to other parts of
the multi-unit complex concerned; and

(b) the damage of that kind will or may affect whether the
clam is an eligible claim.

The assessor must advise the chief executive of the assessor’s
suspicions, and not complete the full assessor’s report unless
the chief executive advises that section 52 does not require the
claim to be terminated.

Assessment may be abandoned if inspection and testing

not possible

If an assessor has been unable to inspect theinside and outside

of the dwellinghouse or building concerned, and to conduct

any testing (invasive or not) he or she considers necessary, at a

time reasonably convenient to him or her (whether because

the permissions provided are inadequate or have been with-

drawn, or for any other reason), the chief executive may

authorise him or her—

(@ to abandon the assessment process until the necessary
inspection and testing can be done; or

(b) inthe case of aclaim under section 19 or 21, if the chief
executive thinks it appropriate to do so, to abandon the
assessment process in relation to the dwellinghouse or
building, and complete it in relation to the other dwel-
linghouses or buildings (or both) to which the claim
concerned relates.

An authorisation under subsection (1)(b) hasthe effect that the

claim concerned—

(8 ceases to relate to the dwellinghouse or building in
relation to which the chief executive has authorised the
assessor concerned to abandon the assessment process,
but

(b) may proceed in respect of the other dwellinghouses or
buildings (or both) to which it relates.
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Chief executive to evaluate assessor’s reports

The chief executive must evaluate every assessor’s report
(other than a full assessor’s report made in respect of aclaim
that was held to meet the eligibility criteriawhen an eligibility
assessor’s report was evaluated), and decide whether the
claim to which it relates meets the eligibility criteria

In evaluating the report, the chief executive must consider
only thereport itself and any submission made by the claimant
under section 45.

The chief executive must give the claimant written notice

stating—

(@) the chief executive's decision as to whether or not the
claim meets the eligibility criteria; and

(b) if the chief executive has decided that the claim does
not meet those criteria, his or her reasons for that
decision.

Compare: 2002 No 47 s 12(1)—3)

Reconsideration of chief executive's decision

Within 20 working days of receiving notice under section

48(3) of adecision that hisor her claim does not comply with

the eligibility criteria, the claimant may write to the chair—

(@ asking for the decision to be reconsidered; and

(b) making any supporting submissions the claimant
wishes to make on the claim’s compliance with the
eligibility criteria

If the claimant writesto the chair asking for the decision to be

reconsidered, the chair must decide whether or not the claim

meets the eligibility criteria.

The chair must give the claimant and the chief executive

written notice stating—

(@ thechair sdecision asto whether or not the claim meets
the eligibility criteria; and

(b) the chair’'s reasons for that decision.

If the chair decides that the claim meetsthe eligibility criteria,

his or her decision replaces that of the chief executive.

Compare: 2002 No 47 s 12(4)—(6)
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Remedies that may be sought by claimants

What remedies may be claimed

Aslong asit is an eligible claim, a claim under this Act may

be for any remedy that could be claimed in a court of law for,

or in relation to,—

(8 the penetration of water into the building concerned; or

(b) damage or loss of value caused by the penetration of
water into the building concerned; or

() loss of value caused by the fact that the building con-
cerned is not weathertight; or

(d) making the building concerned weathertight,
whether—

(i) in relation to the deficiencies that enabled the
penetration of water into the building concerned;
or

(i) inrelation to deficiencies that are likely in future
to enable the penetration of water into the build-
ing concerned.

Paragraphs (c) and (d) of subsection (1) apply to the extent
only that the building concerned is not weathertight because
of some aspect of the design, construction, or ateration of the
building, or materials used in its construction or alteration.
Subsection (1)—

(@ isnotlimited or affected by subsection (2)(d), (3)(d), or

(4)(d) of section 42; but

(b) issubject to section 91 (under which parties must meet
their own costs and expenses unless the tribunal deter-
mines that a party must meet costs and expenses the
party caused to be incurred unnecessarily by bad faith
on the part of, or allegations or objections without sub-
stantial merit raised by, that party).

Lower-value claims

Overview of procedures for lower-value claims

Under section 80(2), aclaimant with alower-value claim may,

with the consent of any of the other parties, refer it directly to

mediation under this Act if—

(@ the clamant has applied to the chief executive in the
manner required by that subsection for lower-value
claims dispute resolution assistance; and
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(b)  no application has yet been made to the tribunal to have
the claim adjudicated.

Under section 60(7), if a clam is a lower-value clam, a

claimant who would otherwise have the right under section

60(1) to apply to the tribuna to have the claim adjudicated

must not apply to have the claim adjudicated unlessthe claim-

ant has—

(& applied under section 80(2)(a) for lower-value claims
dispute resolution assistance; and

(b) received from the chief executive a certificate that he or
she is satisfied that the claimant has made reasonable
attempts to resolve the claim under the lower-value
claims dispute resolution assistance process.

Under section 83, if, in any particular case, no application has
yet been made to the tribuna to have a lower-value claim
adjudicated, the chief executive may, if satisfied that the par-
ties are near resolution of, and likely to resolve, the dispute, if
allowed more time, allow for the claim a maximum period of
mediation longer than the period stated in section 82.

Section 58 states aims that the tribunal must try to achievein
relation to the adjudication of a lower-value claim.

Under section 59, the following apply to the adjudication of a

lower-value claim:

(@ requirements to deal with the claim on the papers and
not to hold a hearing or a preliminary conference,
unlessit is for some reason appropriate or necessary to
hold one; and

(b) arestriction on thetribuna approving the referral of the
claim to mediation.

Under section 90(5), the fact that a claim is a lower-value
claim does not prevent the value of the tribunal’s determina-
tion from exceeding the lower-value ceiling.

This section is intended as a guide only.

Termination of claims

Chief executive must terminate certain claimsif

situation alters

This subsection applies to a claim brought in respect of a
dwellinghouse in a multi-unit complex if—
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it satisfies the criteria in section 15; but
after it is declared eligible and before adjudication has
been initiated,—

(i)
(i)

a claim is brought in respect of another dwel-
linghouse, or common areas, in the complex; or
the chief executiveis satisfied that it islikely that
water penetrating the complex because of some
aspect of itsdesign, construction, or alteration, or
of the materials used in its construction or altera-
tion, has damaged 1 or more other dwel-
linghouses, or common areas, in the complex.

This subsection applies to a claim brought in respect of a
multi-unit complex if—

it satisfies the criteria in section 17; but

after it is declared eligible and before adjudication has
been initiated,—

(@)
(b)

(i)
(i)

aclaim is brought in respect of a dwellinghouse
in the complex; or

the chief executiveis satisfied that it islikely that
water penetrating the complex because of some
aspect of itsdesign, construction, or alteration, or
of the materials used in its construction or altera-
tion, has damaged 1 or more dwellinghouses in
the complex.

This subsection applies to a claim brought in respect of a
dwellinghouse or dwellinghouses in a stand-alone complex

if—
(a
(b)

it satisfies the criteria in section 18; but
after it is declared eligible and before adjudication has
been initiated,—

(i)
(i)

aclaimisbrought in respect of acommon areain
the complex; or

the chief executiveis satisfied that it islikely that
water penetrating the complex because of some
aspect of itsdesign, construction, or alteration, or
of the materials used in its construction or altera-
tion, hasdamaged 1 or more common areasin the
complex.

If subsection (1), (2), or (3) applies to a claim, the chief
executive must terminate it.
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The termination of a claim under subsection (4) does not

prevent—

(@ the bringing of any claim under section 19; or

(b) the adding of the owner of a dwellinghouse to some
other claim under section 26.

Tribunal must terminate claimsin certain circumstances
This subsection applies to a claim brought in respect of a
dwellinghouse in a multi-unit complex if—
(@) it satisfies the criteriain section 15; but
(b) after adjudication has been initiated,—
(i) aclam is brought in respect of another dwel-
linghouse, or common aresas, in the complex; or
(i) thetribunal is satisfied that it is likely that water
penetrating the complex because of some aspect
of its design, construction, or ateration, or of the
materials used in its construction or alteration,
has damaged 1 or more other dwellinghouses, or
common areas, in the complex.

This subsection applies to a clam brought in respect of a
multi-unit complex if—
(& it satisfies the criteriain section 17; but
(b) after adjudication has been initiated,—
(i) aclamisbrought in respect of a dwellinghouse
in the complex; or
(i) thetribunal is satisfied that it is likely that water
penetrating the complex because of some aspect
of its design, construction, or alteration, or of the
materials used in its construction or alteration,
has damaged 1 or more dwellinghouses in the
complex.

This subsection applies to a claim brought in respect of a
dwellinghouse or dwellinghouses in a stand-alone complex
if—
(&) it satisfies the criteriain section 18; but
(b) after adjudication has been initiated,—
(i) aclamisbrought in respect of acommon areain
the complex; or
(i) thetribunal is satisfied that it is likely that water
penetrating the complex because of some aspect
of its design, construction, or alteration, or of the
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materials used in its construction or alteration,
has damaged 1 or more common areas in the

complex.
If subsection (1), (2), or (3) appliesto a claim, the tribunal—
@ must—
(i)  notify the claimant that it intends to terminate the
clam; and

(i) notify the claimant of the grounds (as stated in
paragraph (b) of that subsection) on which it
intends to terminate the clam; and

(iii) notify the claimant that he or she has areasonable
time within which to comment on whether the
tribunal isjustified in being satisfied of the matter
stated in paragraph (b)(ii) of that subsection; and

(iv) consider any comments made by the claimant
within a reasonable time of being notified under
subparagraph (iii); and

(b) if still satisfied of the matter stated in paragraph (b)(ii)
of that subsection, must terminate the claim.

The termination of a claim under subsection (4) does not

prevent the bringing of any clam under section 19 or the

adding of the owner of a dwellinghouse to some other claim

under section 26.

Application of section 37 if claim terminated under

section 52(4) or 53(4)

This section applies if, within 1 year after the termination

under section 52(4) or 53(4) of a claim to which section 52(1)

or (2) or (3) or 53(1) or (2) or (3) applies,—

(@ aclamisbrought under section 19 in respect of dwel-
linghouses including the dwellinghouse in respect of
which the terminated claim was brought; or

(b) an owner of the dwellinghouse in respect of which the
terminated claim was brought is added to a claim under
section 19 brought after the terminated clam was
brought.

Section 37 applies to the claim under section 19 as if it were
brought when the terminated claim was brought.
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Termination of claim where owner ship changes

A change in the ownership of a dwellinghouse on or after the
transition date terminates any claim made in respect of that
dwellinghouse alone by its former owner.

For the purposes of this section, a change in the ownership of
a dwellinghouse arising out of an agreement for its sale and
purchase occurs on the day on which the sale and purchase is
Settled.

Change in the ownership of a dwellinghouse, in this

section,—

(@ does not include a change of that kind occurring by
operation of law; and

(b) if the dwellinghouse is property subject to a trust, does
not include a change in the trustee or trustees; and

(c) if the dwellinghouse is owned by a company (whether
the company owns other dwellinghouses within the
building concerned or not), does not include achangein
shareholding that results in control of the company
passing to 1 or more different persons.

Termination of claims not pursued

The chief executive may, if he or she believes that a claimant

who has not yet applied to the tribunal to have a claim adjudi-

cated is not making enough effort to resolve it, give the

claimant written notice that the chief executive will terminate

it unless within 20 working days (or any longer period stated

in the notice) the claimant either—

(@) satisfies the chief executive that enough effort to
resolve it is being made; or

(b) applies to the tribunal to have it adjudicated.

The chief executive may terminate a claim unless within

20 working days (or any longer period stated in the notice)

after receiving a notice under subsection (1), the claimant

either—

(@) satisfies the chief executive that enough effort to
resolve it is being made; or

(b) appliesto the tribunal to have the claim adjudicated.

If aclaim isterminated under subsection (2), no further claim
may be brought under this Act in respect of the dwellinghouse
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(or common areas or multi-unit complex) concerned by the
claimant or by his or her successor by operation of law.

However, if a claim is terminated under subsection (2) in

respect of a dwellinghouse in a multi-unit complex, sub-

section (3) does not prevent—

(@ aclaimfrom being brought under this Act in respect of
that multi-unit complex; or

(b) aclaim brought under this Act in respect of that multi-
unit complex from including that dwellinghouse.

Subpart 5—Adjudication of claims

Nature of adjudication proceedings, and aims and procedure

57
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for lower-value claims

Adjudications to be managed to achieve purpose of Act

The tribunal must manage adjudication proceedings in a man-

ner that tends best to ensure that they are speedy, flexible, and

cost-effective; and, in particular, must—

(8 encourage parties where possible to work together on
matters that are agreed; and

(b) use, and alow the use of, experts and expert evidence
only where necessary; and

(c) trytouseconferences of expertsto avoid duplication of
evidence on matters that are or are likely to be agreed,;
and

(d) try to prevent unnecessary or irrelevant evidence or
Cross-examination.

In managing adjudication proceedings, the tribunal must com-
ply with the principles of natural justice.

Subsection (2) does not require the tribunal to permit the
cross-examination of aparty or person; but the tribunal may in
its absolute discretion do so.

Aimsin relation to adjudication of lower-value claims

Thetribunal must try to achieve the following aimsin relation

to the adjudication of a lower-value claim:

(@) ensure that the process is much faster, simpler, and
cheaper than the adjudication of a claim that is not a
lower-value claim:
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(b) minimise the involvement of lawyers and other
representatives:

(c) keep the cost of the process at alevel appropriate to the
amount of the claim:

(d) handle procedural issues (like joining parties) quickly
and efficiently, and in particular (where possible) avoid,
or at least minimise, the need for submissions on them:

() minimise the adducing of evidence other than the
assessor’ s report and evidence as to actual repair costs:

(f) maximise the use of informal means to resolve the
dispute.

Subsection (1) is subject to sections 57(2) and 68, but over-
rides anything to the contrary in subparts 5, 7, 8, and 9 of this
Part and Part 2 of Schedule 3.

Procedure for adjudication of lower-value claims

Thefollowing provisions apply to the adjudication of alower-

value claim:

(@ the tribunal must deal with the claim on the papers
unless satisfied on reasonable grounds that—

(i) the cost of repairing the damage in respect of
which the claim is brought is, or is likely to be,
above the lower-value ceiling; or

(i)  for some other reason it is appropriate to hold a
hearing:

(b) apreliminary conference must not be held unless the
tribunal is satisfied that it is necessary to hold one:

(c) the tribunal must not approve referring the claim to
mediation unless satisfied that it is highly likely that the
claim will be resolved by mediation.

Subsection (1) overrides anything to the contrary in subparts
5, 7, 8, and 9 of this Part and Part 2 of Schedule 3.

Adjudication and other dispute resolution procedures

Right to apply for adjudication of claims
The owner of a dwellinghouse has the right to apply to the
tribunal to have the claim adjudicated if it isan eligible claim.

Subsection (1) has effect despite any provision of any existing
agreement or contract that requires or provides for—
(& the submission to arbitration of any matter; or

47



Weathertight Homes Resolution

Part 1 s 60 Services Act 2006 2006 No 84

©)
(4)
©)

(6)

(1)

(8)

48

(b) themaking of an arbitral award as acondition precedent
to the pursuit of any other proceedings or remedy.

Existing agreement or contract, in subsection (2), means
one entered into before 27 November 2002.

However, the right referred to in subsection (1), and its exer-
cise, are restricted by subsections (5), (7), and (8).

An owner of a dwellinghouse may not, however, apply to
have an eligible claim adjudicated, or continue adjudication
proceedings, if, and to the extent that, the subject matter of the
claim is the subject of—
(& an arbitration that has already commenced; or
(b) proceedingsinitiated by the claimant (including by way
of counterclaim) by way of—
(i)  proceedingsin acourt or a Disputes Tribunal; or
(i)  proceedings under section 177 of the Building
Act 2004.

Subsection (5) does not limit the power of any party to apply
for proceedings to be transferred to adjudication under section
120 or agree that they be transferred under section 121.

If a clam is a lower-value claim, a claimant who would

otherwise have the right to apply to the tribuna to have it

adjudicated must not apply to have it adjudicated unless the

claimant has—

(& applied under section 80(2)(a) for lower-value claims
dispute resolution assistance; and

(b) received from the chief executive a certificate that he or
she is satisfied that the claimant has made reasonable
attempts to resolve the claim under the lower-value
claims dispute resolution assistance process.

A claimant who would otherwise have theright to apply to the

tribunal to have a claim adjudicated must not apply to have it

adjudicated unless—

(@ theclaimant hasafull assessor’sreport in respect of the
claim; or

(b) the work needed to make the dwellinghouse concerned
weathertight and repair the damage in respect of which
the claim is brought has been done, and the claimant
holds receipts for all payments required to be made for
that work.

Compare: 2002 No 47 s 22



Weathertight Homes Resolution

2006 No 84 Services Act 2006 Part 1 s 62

61
@

)

62
@

)

©)

(4)

Effect on other dispute resolution procedures

If a claimant who has applied to the tribunal to have a clam

adjudicated under this Act initiates proceedings of a kind

referred to in section 60(5)(a) or (b) during the course of the

adjudication,—

(& the claimant must notify the tribunal; and

(b) that notification is to be treated as a notice of with-
drawal under section 67, and that section applies
accordingly.

Nothing in this Act prevents the other parties to an adjudica-

tion from submitting any matter in relation to a clam to

another dispute resolution procedure (for example, to the

courts, to arbitration, or to mediation).

Compare: 2002 No 47 s 23

Procedure for, and effect of, initiating adjudication

How to initiate adjudication

A claimant initiates the adjudication of a claim by applying to
the tribunal, in writing and in aform (if any) approved for the
purpose by the chair, to have the claim adjudicated, and serv-
ing a copy of the application for adjudication on—

(8 the other party or parties to the adjudication; and

(b) the Department.

The application to the tribunal must be accompanied by—

(@ a copy of the decision of the chief executive under
section 48 (or the decision of the chair under section 49)
on the eligibility of the claim; and

(b) the prescribed fee (if any).

The application in writing in the approved form (if any)

must state—

(@ the date of the application; and

(b) thenature and abrief description of the claim and of the
parties involved; and

(c) therelief or remedy that is sought; and

(d) the names and addresses of the parties to the adjudica-
tion; and

(e) if available, the addresses that the parties have specified
for the service of notices.

Every copy of the application that is served on another party
to the adjudication must be accompanied by a copy of the
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assessor’ s report that relates to the claim, and may be accom-
panied by any other documents.

Until the commencement of the first regulations prescribing a
fee for the purposes of subsection (2)(b), this Act has effect as
if afee of $400 is prescribed.

Compare: 2002 No 47 s 26

Status and effect of adjudication proceedings under

other enactments

Adjudication proceedings—

(@ must be treated as proceedings for the purposes of
section 32 of the Insolvency Act 1967; and

(b) must be treated as actions or proceedings for the pur-
poses of section 42 of the Corporations (Investigation
and Management) Act 1989; and

(c) must betreated as legal proceedings for the purposes of
sections 248 and 321(1)(b) of the Companies Act 1993.

Other provisions relating to adjudication

Assignment of member to act astribunal

The chair—

(@ must assign amember to act asthetribunal inrelationto
aclaim to which an application under section 62 rel ates,
and

(b) may assign himself or herself.

Compare: 2002 No 47 s 27

Preliminary conferences

As soon as the tribunal thinks practicable after a member has
been assigned to act as the tribunal in relation to aclaim (and
whether or not aresponse has been received under section 66),
it must call apreliminary conference of the partiesto consider
making, and (if possible) make, procedural and other deci-
sions under this Act to try to ensure that the claim is dealt with
in the manner best suited to—

(&8 itsparticular circumstances and those of the parties; and
(b) its speedy and cost-effective resolution.
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Response to adjudication claim

A respondent may serve on the tribunal a written response to

the adjudication claim—

(@ within 25 working days after receiving that claim; or

(b)  within any further time that the parties to the adjudica-
tion agree; or

()  withinany further timethat the tribunal may allow if the
tribunal considers that, in the circumstances, the addi-
tional time is reasonably required to enable the respon-
dent to complete the written response.

The response may be accompanied by any other documents.

The respondent must serve a copy of the response and any
accompanying documents on the claimant and every other
party to the adjudication, either before or immediately after
they are served on the tribunal.

Compare: 2002 No 47 s 28

Withdrawal of claim from adjudication
A claim may be withdrawn from adjudication—
(@ if the parties agree to its withdrawal; or
(b) if the claimant serves written notice of withdrawal on
the tribunal, and either—
(i)  no respondent objects to the withdrawal; or
(i) the tribunal does not recognise a legitimate
interest on the part of any respondent who objects
to the withdrawal in obtaining a determination in
respect of the claim.

The tribunal does not have to determine aclaim withdrawn in
accordance with subsection (1).
Compare: 2002 No 47 s 30

Parties may be represented at adjudication proceedings
A party to a claim that is being adjudicated by the tribunal
may be represented by the representatives (whether legally
qualified or not) that the party considers appropriate.

Subsection (1) is subject to the tribunal’ s power to direct that
the number of representatives present at a conference of the
parties is to be limited to allow for the efficient conduct of
proceedings.

Compare: 2002 No 47 s 50
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Adjudication proceedings usually to be in public
The proceedings of the tribunal must, except as provided in
subsection (2), be conducted in public.

The tribunal may, on the application of any party to the
proceedings, and after having due regard to the interests of the
parties and to the public interest, order that the whole or any
part of the proceedings be held in private.

The tribunal may, on the application of any party to the
proceedings, and after having due regard to the interests of the
parties and to the public interest, make an order prohibiting
the publication of any report or description of the proceedings
or of any part of the proceedings at any hearing before the
tribunal (whether held in public or in private), but no such
order may prohibit the publication of any decision of the
tribunal.

Despite any order made under subsection (3), the tribunal may
permit areport or description of the proceedings or of any part
of the proceedings to be included in any publication that is
genuinely of a professional or technical nature.

Compare: 2002 No 47 s51

Protection and privileges of witnesses

Every person has the same privileges as witnesses have in a

court of law, in relation to—

(& giving information to the tribunal; and

(b) giving evidence to, or answering questions put by, the
tribunal; and

(c) producing papers, documents, records, or things to the
tribunal.

Privileges and immunities of counsel
Every counsel appearing before the tribunal has the same
privileges and immunities as counsel in a court of law.

Matters tribunal may determine in adjudicating claim

In relation to any claim in respect of which an application has
been made to the tribunal to have it adjudicated, the tribunal
can determine—

(@ any liability to the claimant of any of the parties; and
(b) any remediesin relation to any liability determined.
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In relation to any liability determined, the tribunal can also
determine—

@
(b)

any liability of any respondent to any other respondent;
and
remedies in relation to any liability determined.

Compare: 2002 No 47 s 29

Powers of tribunal in adjudication proceedings
The tribunal may do any or al of the following things in
relation to adjudication proceedings or the parties to them:

@

(b)

(©)
(d)

(€)
(f)

(¢)
(h)

(i)

()

(k)

conduct the proceedings in any manner it thinks fit,
including adopting processes that enable it to perform
an investigative role:

request further written submissions from any party, as
long as it then gives the relevant parties an opportunity
to comment on those submissions:

request the parties to provide copies of any documents
that it reasonably requires:

consider any evidence or orders from aformer owner’s
adjudication proceedings that it thinks relevant and
applicable to the claim, as long as it—

(i)  informs the parties that it intends to do so; and
(i)  gives them the opportunity to comment:

set deadlines for further submissions and comments by
the parties:

appoint an expert adviser to report on specific issues, as
long asthe parties are notified before the appointment is
made:

call a conference of the parties:

inspect the dwellinghouse to which a claim relates, as
long as the consent of the owner or occupier is obtained
before any land or premises are entered:

request the parties to do any other thing during the
course of the proceedings that it considers may reason-
ably be required to enable the effective and complete
determination of the questions that have arisen in them:
for aclaim whose referral to mediation it has consented
to, set a maximum period of mediation shorter than the
period stated in section 82:

after considering advice from the mediator, and being
satisfied that the parties are near resolution of and likely
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to resolve their dispute if allowed more time, alow, for
aclaim whose referral to mediation it has consented to,
a maximum period of mediation longer than the period
stated in section 82:

() issue any other reasonable directions relating to the
conduct of the proceedings.

The partiesto adjudication proceedings must comply with any
reguest or direction of the tribunal made or given under this
section.

If the owner or occupier referred to in subsection (1)(h) is a
party to the proceedings concerned, his or her consent must
not be unreasonably withheld.

The tribunal aso has the powers specified in Part 2 of Sched-
ule 3.

Compare: 2002 No 47 s 36

Parties failuresto act do not affect tribunal’s powersto
determine claim
The tribunal’s powers to determine a claim are not affected
by—
(@ the failure of arespondent to serve a response on the
claimant under section 66; or
(b) thefailure of any party to—
(i)  make a submission or comment within the time
allowed; or
(i) give specified information within the time
allowed; or
(iii) attend, or participate in, a conference of the par-
ties called by the tribunal; or
(iv) doany other thing the tribunal asksfor or directs.

Compare: 2002 No 47 s 37

Tribunal may draw inferences from parties failuresto

act and determine claim based on available information

If any failure of the kind referred to in section 74 occurs in

adjudication proceedings, the tribunal may—

(@ draw from the failure any reasonable inferences it
thinks fit; and

(b)  determinethe claim concerned on the basis of theinfor-
mation available to it; and
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(c) give any weight it thinks fit to information that—
(i) it asked for, or directed to be provided; but
(i) was provided later than requested or directed.
Compare: 2002 No 47 s 38

Further provisionsin Part 2 of Schedule 3
Part 2 of Schedule 3 applies to adjudication proceedings.

Compare: 2002 No 47 s 39

Subpart 6—Mediation of claims

Mediation services

The chief executive must employ or engage persons to pro-
vide mediation services to assist persons to resolve, promptly
and effectively, eligible claims.

The chief executive decides how the mediation services are to
be provided.

Any of the mediation services may be provided, for

example,—

(@ by atelephone, video conference, fax, internet, or email
service; or

(b) by specialists who—

(i)  respond to requests or themselves identify how,
where, and when their services can best support
the object of this Act; or

(i)  provide their services in the manner, and at the
time and place, that are most likely to resolve the
eligible claim in question; or

(iii) providetheir servicesin all of the ways described
in this paragraph.

Subsection (3) does not limit subsection (2).
Compare: 2002 No 47 s 13

I ndependence of mediation per sonnel

The chief executive must ensure that any person employed or

engaged to provide mediation services under section 77—

(@ is, indeciding how to handle or deal with any particular
claim or aspect of it, able to act independently; and

(b) isindependent of any of the parties to whom mediation
services are being provided in a particular case.
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The chief executive, in managing the overal provision of
mediation services, is not prevented by subsection (1) from
giving general instructions about the manner in which, and the
times and places at which, mediation services are to be
provided.

Any such general instructions may include generd
instructions about the manner in which mediation services are
to be provided in relation to particular types of matters or
particular types of situations or both.

Compare: 2002 No 47 s 20

Other mediation services

Nothing in this Act prevents any person seeking and using
mediation services other than those provided by the chief
executive under this Act.

Compare: 2002 No 47 s 21

Access to mediation services

With the consent of the tribunal, the claimant and any of the
other partiesto a claim in respect of which an application has
been made to the tribunal to have it adjudicated may jointly
refer the claim to mediation under this Act.

A claimant with alower-value claim may, with the consent of
any of the other parties, refer it directly to mediation under
this Act if—

(@ the claimant has applied to the chief executive, in the
approved form, for lower-value claims dispute resolu-
tion assistance; and

(b)  no application has yet been made to the tribunal to have
the claim adjudicated.

A claim cannot be referred to mediation under this Act except
under subsection (1) or (2).
A referral to mediation must be in the approved form (if any).

Theform must be signed by all partiesto the mediation and, in
the case of aclaim referred under subsection (1), the tribunal.

Compare: 2002 No 47 s 14
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Procedure in relation to mediation services

If mediation services are provided, the mediator who provides
the services decides what services are appropriate to the parti-
cular case.

The mediator, in providing those services,—

(@ may, having regard to the object of this Act and the
needs of the parties, follow such procedures, whether
structured or unstructured, or do such things as he or
she considers appropriate to resolve the claim promptly
and effectively; and

(b) may receive any information, statement, admission,
document, or other material, in any way that he or she
thinks fit, whether or not it would be admissible in
judicial proceedings.

A mediator does not have power to determine any matter,

even if the mediator is required to do so by the parties.

A mediation process—

(& may not continue beyond any maximum period set for it
under section 73(1)(j); and

(b) may not in any case continue beyond the applicable
maximum period stated in section 82.

Subsection (4) is subject to sections 73(1)(k) and 83.
Compare: 2002 No 47 s 15

Time-frames for mediation

The following maximum periods apply to mediation:

(& for clams under section 19, 40 working days:

(b) for all other claims (whether mediation occurs before or
during adjudication), 20 working days.

Chief executive may for certain lower-value claims allow
longer maximum period of mediation

If, in any particular case, no application has yet been made to
the tribunal to have alower-value claim adjudicated, the chief
executive may, if satisfied that the parties are near resolution
of, and likely to resolve, the dispute, if alowed more time,
allow for the claim a maximum period of mediation longer
than the period stated in section 82.
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Confidentiality

A person to whom subsection (2) applies must, unless he or

she is authorised to do otherwise by the parties or the relevant

party, keep confidential—

(@ any statement, admission, or document created or made
for the purposes of the mediation (including a settle-
ment under section 85); and

(b) any information that, for the purposes of the mediation,
is disclosed orally in the course of the mediation.

This subsection applies to a person who—

(@ provides mediation services; or

(b) isaparty to a mediation; or

(c) isthe chief executive; or

(d) isaperson employed or engaged by the Department; or

(e) isaperson who assists either a mediator or a person to
whom mediation services are provided.

No person who provides mediation services may give evi-

dencein any civil proceedings, whether under this Act or any

other Act, about—

(@ the provision of the services; or

(b) anything related to the provision of the services that
comes to his or her knowledge in the course of the
provision of the services.

No evidence is admissible in any court, or before any person
acting judicially, of any statement, admission, document, or
information that, by subsection (1), is required to be kept
confidential.

Nothing in the Official Information Act 1982 applies to any
statement, admission, document, or information disclosed or
made in the course of the provision of mediation services to
the person providing those services.

Nothing in this section—

(@ prevents the discovery or affects the admissibility of
any evidence (being evidence that is otherwise discov-
erable or admissible and that existed independently of
the mediation process) merely because the evidence
was presented in the course of the provision of media-
tion services; or

(b) prevents the gathering of information by the Depart-
ment for research or educational purposes so long asthe
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parties and the specific matters in issue between them
are not identifiable; or

(c) prevents the disclosure by any person employed or
engaged by the chief executive to any other person
employed or engaged by the chief executive of matters
that need to be disclosed for the purposes of giving
effect to this Act.

Compare: 2002 No 47 s 16

Settlements

If a claim is resolved, in whole or in part, by agreement,
whether through the provision of mediation services or other-
wise, any person to whom subsection (2) applies and who
holds a general authority referred to in subsection (2) may, at
the request of the parties to the claim, and under that general
authority, sign the agreed terms of settlement.

This subsection applies to a person—

(@ who is employed or engaged by the chief executive to
provide the services; and

(b)  who holdsageneral authority, given by the chief execu-
tive, to sign, for the purposes of this section, agreed
terms of settlement.

A person who receives a request under subsection (1) must,

before signing the agreed terms of settlement,—

(@ explain to the parties the effect of subsection (5); and

(b) be satisfied that, knowing the effect of that subsection,
the parties affirm their request.

A person who signs the agreed terms of settlement must givea
statutory declaration in the approved form (if any) that the
reguirements of this section have been complied with.

If, following the affirmation referred to in subsection (3) of a

request made under subsection (1), the agreed terms of settle-

ment to which the request relates are signed by the person

empowered to do so,—

(@ those terms are final and binding on, and enforceable
by, the parties; and

(b)  except for enforcement purposes, no party may seek to
bring those terms before a court, whether by action,
appeal, application for review, or otherwise.

Compare: 2002 No 47 s 17

59



Weathertight Homes Resolution

Part 1 s 86 Services Act 2006 2006 No 84

86
@

)

87
@

e
©)

(4)

88

D

60

Use of settlements for research, education, etc

A mediator who signs agreed terms of settlement under
section 85(1) must, within 10 working days of doing so, copy
those agreed terms to the chief executive.

Agreed terms of settlement copied to the chief executive

under this section—

(& may be used by the Department for research or educa-
tional purposes so long as the parties and the specific
matters in issue between them are not identifiable; and

(b) may be disclosed by the chief executive, or by any
person employed or engaged by the chief executive, to
any person, or any other person, who is so employed or
engaged, if the disclosure is necessary for the purposes
of giving effect to this Act.

Enforcement of terms of settlement agreed or authorised
Any agreed terms of settlement that are, under section 85,
enforceable by the parties, may be enforced by the District
Court in the same manner as an order made or judgment given
by the District Court.

The terms of settlement referred to in subsection (1) must be
filed in the District Court before they can be enforced.

If any agreed terms of settlement include a requirement that a
party to the claim pay money to the claimant, sections 97 and
98 apply to that requirement asif it were imposed by a deter-
mination of the tribunal.

This section applies, despite section 29 of the District Courts
Act 1947, even if the amount at issue (whether on balance of
account or otherwise) is more than $200,000.

Compare: 2002 No 47 s 18

Mediation services not to be questioned as being

inappropriate

No mediation services may be challenged or called into ques-

tion in any proceedings on the ground—

(a8 that the nature and content of the services wereinappro-
priate; or

(b) that the manner in which the services were provided
was inappropriate.



Weathertight Homes Resolution

2006 No 84 Services Act 2006 Part 1 s 90

@

89
@

@

90
@

)

Nothing in subsection (1) or in section 85 prevents any agreed
terms of settlement signed under section 85 from being chal-
lenged or called into question on the ground that the provi-
sions of subsection (3) of that section (which relate to know-
ledge about the effect of a settlement) were not complied with.

Compare: 2002 No 47 s 19

Subpart 7—Determination of claimsin
adjudication proceedings

Tribunal’ s determination

Tribunal’s determination: timing
The tribunal must determine a claim—
(@ ether—

(i) if there has been mediation, within 35 working
days after the last mediation process has been
referred back to the tribunal from mediation; or

(i1)  if there hasbeen no mediation, within 35 working
days after the end of the period referred to in
section 66(1) during which the respondent may
serve on the tribunal a written response to an
adjudication claim (or, if there are 2 or more
respondents, within 35 working days after the
end of the latest-ending period for response appli-
cable to any of the respondents under section
66(1)); or

(b)  within any further time that the parties to the adjudica-
tion agree.

The tribunal must give a copy of the determination to every

party to the adjudication as soon as practicable after making a

determination.

Compare: 2002 No 47 s 40

Tribunal’s determination: substance

A tribunal may make any order that a court of competent
jurisdiction could make in relation to a claim in accordance
with principles of law.

However, if the tribunal makes an order under subsection (1)
that requires a person to take any action other than the pay-
ment of money, the tribunal must also determine an amount of
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money that is payable by the person required to take the
action, and a date by which that amount is payable if that
person fails or refuses to take the action before that date.

If the tribunal determines that a party to the adjudication is
liable to make a payment to another party, the tribunal may
make that determination subject to any conditions that the
tribunal thinks fit.

The tribunal may determine that the liability of a party to the
adjudication depends on another party to that adjudication
meeting any conditions that the tribunal may impose.

The fact that a claim is a lower-value claim does not prevent
the value of the tribunal’s determination from exceeding the
lower-value ceiling.

If aclaim is settled by agreement between the parties before

the tribunal’ s determination is given, the tribunal—

(8 must terminate the adjudication proceedings; and

(b) if requested by the parties, may record the settlement in
the form of a determination on agreed terms.

Compare: 2002 No 47 s 42

Costs of adjudication proceedings

The tribunal may determine that costs and expenses must be
met by any of the parties to the adjudication (whether those
parties are or are not, on the whole, successful in the adjudica-
tion) if it considers that the party has caused those costs and
expenses to be incurred unnecessarily by—

(@ bad faith on the part of that party; or

(b) allegations or objections by that party that are without

substantial merit.

If the tribunal does not make adetermination under subsection
(2), the parties to the adjudication must meet their own costs
and expenses.

Compare: 2002 No 47 s43

Tribunal’s determination: form

The tribunal’ s determination of an adjudication—

(& must be in writing; and

(b) must state the tribunal’s reasons for it; and

(c) if thetribunal determinesthat aparty to the adjudication
is liable to make a payment, must include a statement
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setting out the consequences for the party if he or she
takes no stepsin relation to an application to enforce the
determination.

After acopy of the determination is given to the parties to an
adjudication under section 89(2), the tribunal may, on its own
initiative, correct any errorsin it that are—

(& errorsin computation; or

(b) clerical or typographical errors; or

(c) errors of asimilar nature.

Compare: 2002 No 47 s41

Appeal from tribunal’s determination

Right of appeal

A party to a claim that has been determined by the tribunal
may appea on a question of law or fact that arises from the
determination.

An appeal must be filed in—

(@ theDistrict Court if the amount at issue does not exceed
$200,000; and

(b) theHigh Court if the amount at i ssue exceeds $200,000.

For the purposes of subsection (2), the amount at issue in

relation to a determination is—

(@ the amount of any money required to be paid under the
determination by the person filing the appeal (including
any amount determined under section 90(2)); or

(b) if the appea relates to a determination in which the
tribunal has declined to require payment of any amount
of money (or money’s worth in terms of section 90(2))
to aclaimant, or has required payment of an amount of
money (or money’ sworth in terms of section 90(2)) that
is less than the amount claimed by the claimant, the
amount claimed unsuccessfully by the claimant.

A claimant may abandon so much of a claim to which an
appeal relates as exceeds $200,000 in order to bring the appeal
within the jurisdiction of the District Court.

If an appeal is commenced by a person who is required to pay
money to a party to a claim, the person may bring the appeal
within the jurisdiction of the District Court by paying the
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other person the difference between the amount required to be
paid under the determination and $200,000.

Section 182 of the Building Act 2004 does not apply to an
appeal under this section.

Compare: 2002 No 47 s 44

Procedure for commencing appeal

An appeal under section 93 must be made by filing a notice of
appeal, in accordance with the rules of the relevant court, in
the court nearest to the location of the dwellinghouse (or any
of the dwellinghouses) to which the appeal relates.

The notice of appeal must be filed—

(@  within 20 working days after the date of the determina-
tion to which the appeal relates; or

(b) within any further time that the relevant court may
allow on application made before or after the expiration
of the period referred to in paragraph (a).

Compare: 2002 No 47 s 45

Deter mination of appeal

In its determination of any appeal, the court may do any 1 or

more of the following things:

(@ confirm, modify, or reverse the determination or any
part of it:

(b) exercise any of the powers that could have been exer-
cised by thetribunal inrelation to the claim to which the
appeal relates.

A determination under subsection (1)—

(@ has effect as if it were a determination made by the
tribunal for the purposes of this Act; and

(b) isafina determination of the claim.

Subsection (2)(b) does not prevent any proceedings between

the claimant and respondent to the adjudication to which the

appeal relates from being heard and determined at the same

time as the appeal .

Compare: 2002 No 47 s 46
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Effect of appeal on tribunal’s determination

An appeal under section 93 does not operate as a stay of the
tribunal’s determination unless a District Court Judge or, as
the case may be, a High Court Judge on application so
determines.

Compare: 2002 No 47 s 47

Enforcement of tribunal’s determination

Duty to comply with tribunal’s determination
A party to the adjudication must comply with a determination
of the tribunal.

Compare: 2002 No 47 s48

Enforcement of tribunal’s determination

Every determination of the tribunal must be treated as an order
of the District Court, and, subject to this section, may be
enforced accordingly.

If application is made to a District Court for the issue of any
process to enforce a determination of the tribunal provided for
by section 90(2) (determining an amount of money that is
payable by a person required to take any action other than the
payment of money), the Registrar must give written notice of
the application to the party against whom enforcement is
sought.

If that party does not file in the Court, within 10 working days
after receiving notice of the application, a notice of objection,
the order may, after the expiry of that period, be enforced
under subsection (1).

The notice referred to in subsection (3) may be given only on
the ground that it is the belief of the party giving it that the
order of thetribunal has been fully complied with and that the
party therefore disputes the entitlement of the applicant to
enforce it.

If the party against whom enforcement is sought files the
notice referred to in subsection (3) within the 10-working-day
period specified in subsection (3), the District Court must
determine the matter.
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This section applies, despite section 29 of the District Courts
Act 1947, even if the amount at issue (whether on balance of
account or otherwise) is more than $200,000.

Compare: 2002 No 47 s 49

Recor ds of adjudication

Thetribunal isresponsible for ensuring the safe custody of the
records and papers relating to adjudications conducted under
this Act.

The records and papers must be available for public inspec-
tion, on payment of the relevant fee (if any), at al reasonable
times, unless an order of the tribunal under section 69 or under
clause 14 of Schedule 3 requires otherwise.

Any person may, on application to the tribunal and payment
of the relevant fee (if any), require the tribunal to supply to
that person a true copy of any record or paper for the time
being in the custody or under the control of the tribunal and
available for public inspection under subsection (2).

A certificate signed by a member and to the effect that a copy
of that kind is atrue copy of the record or paper to which the
certificate relates is, in the absence of proof to the contrary,
sufficient evidence that the copy is a true copy of that record
or paper.

Relevant fee, in relation to the public inspection, or to the
supply of atrue copy, of arecord or paper, under this section,
means the fee (if any) prescribed by regulations made under
the District Courts Act 1947 as payable in respect of civil
proceedings under that Act or other Acts for the search of a
document, or for acopy of any notes, judgment, or order, or of
any other document, respectively.

Compare: 2002 No 47 s 52

Adjudication determinations to be made available

The tribunal—

(8 must give public notice of every determination it
makes; and

(b) must copy every determination it makes to—
(i)  the chief executive; and
(i)  the Secretary.
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Copies of each determination of the tribunal, which must
include the tribunal’ s reasons for each determination, must be
available by purchase from the Ministry at areasonable price.
Every notice published under subsection (1) must, for the
purposes of clause 6 of Part 1 of Schedule 1 of the Defamation
Act 1992, be treated as a fair and accurate report of the
proceedings of a court in New Zealand.

Compare: 2002 No 47 s 53

Subpart 8—Weathertight Homes Tribunal

Establishment, exercise of powers, and members and officers
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Weathertight Homes Tribunal established
This section establishes the Weathertight Homes Tribunal.

The tribunal comprises all members.
The chair presides over the tribunal.

Exercise of powers of tribunal
The duties, functions, and powers of the tribunal are per-
formed and exercised by its members.

Appointment of members of tribunal
Each member is appointed by the Governor-General on the
recommendation of the Minister of Justice.

The recommendation of the Minister of Justice must be made
after consultation with the Minister (as defined in section 8).
The Minister of Justice must recommend for appointment
only people who, in the opinion of that Minister, are suitable
to be appointed as members, having regard to their know-
ledge, skills, and experience.

One member must be appointed by the Governor-General as
the chair of the tribunal.

The provisions of Part 1 of Schedule 3 apply to members.
Compare: 2002 No 47 s 24

Conflicts of interest

A member who, in performing and exercising the duties,
functions, and powers of the tribunal, has a conflict of interest,
must—
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(@ discloseit to the parties to the adjudication proceedings
concerned; and

(b)  withdraw from those proceedings unless those parties
agree otherwise.

A party who under subsection (1)(b) agrees to a member’s
continuing to act forfeits any right to object to the member’s
acting on the basis of any conflict of interest disclosed by the
member under subsection (1)(a) before the party agreed.
Compare: 2002 No 47 s 35

Members not compellable witnesses

A member may not be required to give evidence in any civil
proceedings on anything connected with an adjudication that
has cometo hisor her knowledge in the course of adjudication
proceedings.

Compare: 2002 No 47 s 54

Manner of provision of adjudication services
The chair decides how the adjudication services under thisAct
are to be provided.

Adjudication services may be provided, for example,—

(@ by atelephone, video conference, fax, internet, or email
service; or

(b) by members who—

(i)  respond to requests or themselves identify how,
where, and when their services can best support
the object of this Act; or

(i)  provide their services in the manner, and at the
time and place, that are most likely to resolve the
clam in question; or

(iii) providetheir servicesin all of the ways described
in this paragraph.

Subsection (2) does not limit subsection (1).
Compare: 2002 No 47 s 25

Chair may delegate duties

The chair may delegate to another member all or any of the

chair’s duties under the following sections:

(@ section 27(2)(a) (approva of form of application for
tribunal’ s consent under section 26(2)):
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section 49 (reconsideration of chief executive's deci-
sion on whether claim meets ligibility criteria):
section 62(1) and (3) (approva of form of application
for adjudication):

(d) section 64 (assignment of member to act as tribunal):

(e) section 101(3) (presiding over tribunal):

(f) section 106 (manner of provision of adjudication
services):

(@) section 113(1)(a) (written approval of chair to referral
of question of law to High Court):

(h)  section 114 (practice directions):

(i)  section 117(d) (approval of manner of sending notice or
other document as sufficient service or sufficient giving
of it for purposes of Act or regulations):

()  section 124(2) (notification to territorial authorities for
land information memorandum purposes):

(k) clause 9(3) of Schedule 3 (approval of form of witness
summons).

The delegation—

(& must bein writing and signed by the chair:

(b) must specify the duties delegated, and the person or
persons to whom they are delegated (the delegates):

(c) does not prevent the chair from performing the duties
delegated, or affect his or her responsibility for actions
of the delegates:

(d) isrevocable at will by written notice to the delegates:

(e) may be made subject to any terms and conditions stated
in it the chair thinks fit:

(f) may permit some or al of the delegates to delegate
further the duties delegated, subject to any terms and
conditions stated in it the chair thinks fit.

A delegate—

(& may perform the duties delegated in the same manner
and with the same effect as if they had been conferred
or imposed on the delegate directly by this Act; but

(b) must perform them (and may further delegate them to

the extent that the delegation permits) only in accor-
dance with any terms and conditions stated in the
delegation.
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108 Registrar and other staff of tribunal

(1) A registrar of the tribunal may be appointed under the State
Sector Act 1988 to enable it to perform its functions, and
exercise itsjurisdiction, effectively.

(2) The Secretary may designate as many employees of the
Ministry to act as other officers of the tribunal as may be
required for that purpose.

(3) Theofficersdesignated must act under the general direction of
the Secretary.

(49) The Secretary must provide al other employees required to
give the tribunal the services and resources necessary for that
purpose.

(5) Any person appointed as registrar under subsection (1) may
hold that position either separately or in conjunction with any
other office or position in the Ministry.

(6) An employee designated under subsection (2) or provided

under subsection (4) may also hold any other office or position
in the Ministry.

Tribunal’ s powers, etc, relating to adjudication proceedings

109

110
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Termination of proceedings by tribunal

The tribunal must terminate adjudication proceedings if it
considers, on reasonable grounds, that they should not have
been commenced, or should not be continued, in terms of
section 60(5) or 61(1).

Compare: 2002 No 47 s 31

Consolidation of adjudication proceedings

If 2 or more adjudication proceedings are pending, the tribu-
na may, with the written consent of all of the parties to them,
determine them at the same time.

Compare: 2002 No 47 s 32

Joinder of parties

Thetribunal may order that a person be joined as a respondent

in adjudication proceedings if it considers that—

(@ the person ought to be bound by, or have the benefit of,
an order of the tribunal; or
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(b) the person’s interests are affected by the proceedings,
or

(c) for any other reason it is desirable that the person
should be joined as a respondent.

The tribunal may make an order under subsection (1) on the
application of any party or on its own initiative.

If the tribunal makes an order under subsection (1),—

(@ it must also order the clamant to serve a notice that
complies with section 62(2)(a), (3), and (4) on—
(i)  the person joined as a respondent; and
(if)  the other parties to the adjudication; and
(iii) the Department; and

(b) section 66 then applies to the person joined as a
respondent.

Subsection (3)(a) does not require aclaimant to give a copy of
the assessor’ sreport to any person other than the newly joined
respondent, or to pay a further fee under section 62(2)(b).
Compare: 2002 No 47 s 33

Removal of party from proceedings

Thetribunal may, on the application of any party or onitsown
initiative, order that a person be struck out as a party to
adjudication proceedings if the tribunal considers it fair and
appropriate in al the circumstances to do so.

This section is subject to section 57(2).
Compare: 2002 No 47 s 34

Questions of law may be referred to High Court

If a question of law arises during adjudication proceedings,

the tribunal—

(@ may (if the duties, functions, and powers of the tribunal
in relation to the adjudication are not being performed
and exercised by the chair, with the written approval of
the chair) refer the question to the High Court, in the
manner (if any) prescribed by rules of Court, for its
opinion; and

(b) may, if it thinks fit, delay the proceedings until it
receives the Court’s opinion.
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The High Court must give the tribunal its opinion on the
guestion; and the tribunal must then continue the adjudication
in accordance with the opinion.

Practice directions

The chair may issue practice directions, not inconsistent with
this Act, relating to the making of applications to the tribunal
or the hearing and determination of adjudication proceedings
by the tribunal.

Offences, and contempt of tribunal

Offences

Every person commits an offence, and is liable on summary

conviction to afine not exceeding $2,000, who—

(@) assaults, threatens, or intimidates, or intentionally
insults, the tribunal or any member, or any officer of the
tribunal, during a sitting of the tribunal, or in going to,
or returning from, any sitting; or

(b) intentionaly interrupts the proceedings of the tribunal
or otherwise misbehaves while the tribunal is sitting; or

(c) intentionally and without lawful excuse disobeys an
order or direction of the tribunal in the course of any
proceedings before the tribunal; or

(d) fails or refuses to comply with a withess summons
issued by the tribunal.

Person in contempt of tribunal may be excluded from
proceedings

The tribunal may order the exclusion from a sitting of the
tribuna of any person whose behaviour, in the tribunal’s
opinion, constitutes an offence against paragraph (a), (b), or
(c) of section 115; and any member of the police may take any
steps reasonably necessary to enforce the person’s exclusion.

Subsection (1) applies whether or not the person whose exclu-
sion is ordered is charged with the offence.
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Subpart 9—M iscellaneous provisions

Service of notices

Any notice or any other document required to be served on, or

given to, any person under this Act, or under any regulation

made under this Act, is sufficiently served or given if—

(@ the notice or document is delivered to that person; or

(b) the notice or document is left at that person’s usual or
last known place of residence or business in New
Zedland; or

(c) thenotice or document is posted in aletter addressed to
the person at that person’s usual or last known place of
residence or business in New Zealand; or

(d) the notice or document is sent in any manner approved
for the purpose by the chair.

Compare: 2002 No 47 s 56

Mediator or tribunal may decline to deal with claim

A mediator or the tribunal may decline to deal with aclaimiif,
in the opinion of the mediator or the tribunal,—

(8 the subject matter of the claim is trivia; or

(b) theclaim is frivolous or vexatious; or

(c) theclaimant is not pursuing the matter in good faith.

However, no mediator may exercise the power conferred by

subsection (1) in respect of a claim unless—

(@ the clam is a lower-value claim in respect of which
mediation services are being provided; and

(b) adjudication of the claim has not been initiated.

If in any case a mediator or the tribunal decides to decline to
deal with aclaim, the mediator or the tribunal must inform the
parties of that decision and state the reasons for that decision.
Compare: 2002 No 47 s 57

Transfer of claim to court

The tribunal may order a claim to be transferred to a District
Court or the High Court in its ordinary civil jurisdiction if, in
the tribunal’ s view, it is more appropriate for a court to deter-
mine the claim for all or any of the following reasons:

(@ the claim presents undue complexity:

(b) the claim presents a novel claim:
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(c) the subject matter of the claim is related to the subject
matter of proceedings that are aready before the court.

Compare: 2002 No 47 s 58

Transfer of proceedings from court

If proceedings relating to a claim have been commenced in a
District Court, a District Court Judge may, on the application
of any party, or on the Judge's own motion, order that the
proceedings be transferred to adjudication.

If proceedings relating to a claim have been commenced in the
High Court, a High Court Judge may, on the application of
any party or on the Judge’s own motion, order that the pro-
ceedings be transferred to adjudication.

If proceedings are transferred under subsection (1) or (2), the

tribunal may have regard to any notes of evidence transmitted

to it by the Judge, and it is not necessary for that evidence to

be given again in the adjudication unless the tribunal requires

it.

An order to transfer proceedings under subsection (1) or (2)

may be made only if—

(&) the parties to the proceedings agree to the transfer; or

(b) the Judge making the order believes that the transfer is
in the best interests of justice.

Compare: 2002 No 47 s 59

Transfer of proceedings from arbitration

If an arbitration relating to a claim has commenced, the arbi-
tral tribunal may, with the agreement of the parties to the
arbitration, order that any proceedings before it be transferred
to adjudication.

If proceedings are transferred under subsection (1), the tribu-
nal may have regard to any notes of evidence transmitted to
the tribunal by the arbitral tribunal, and it is not necessary for
that evidence to be given again in the adjudication unless the
tribunal requiresiit.

Compare: 2002 No 47 s 60
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Exclusion of liability

This section applies to—

(@ the chief executive and the Secretary; and

(b) every member, assessor, and mediator; and

(c) every officer, agent, or employee of the tribunal.

Unless he or she has acted in bad faith, no person to whom this
section applies is under any criminal or civil liability in
respect of—

(@ any act done or omitted in the course of performing or
exercising any of hisor her functions, duties, or powers
under this Act; or

(b)  any words spoken or written at, or for the purposes of,
the hearing of any mediation or adjudication; or

(c) anything in any notice given under this Act.

Compare: 2002 No 47 s 61

Regulations

The Governor-General may from time to time, by Order in

Council, make regulations for al or any of the following

purposes:

(@ prescribing fees for the purposes of this Act:

(b) prescribing avalue to be a ceiling for determining how
claims are to be dealt with:

(c) providing for any other matters contemplated by this
Act, necessary for its administration, or necessary for
giving it full effect.

Compare: 2002 No 47 s 62

Notifications to territorial authorities for land
information memorandum purposes
The chief executive must notify aterritorial authority (as soon
as is reasonably practicable after the event, and in enough
detail to enable particulars to be included in a land informa-
tion memorandum issued by a territoria authority under
section 44A of the Loca Government Official Information
and Meetings Act 1987) of any of the following events occur-
ring in relation to a dwellinghouse in its district:
(@ an application under section 32(1) by an owner of the
dwellinghouse who wishesto bring aclaim in respect of
it—
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(i) tohavean assessor’sreport prepared in respect of
it; or

(i) to have an assessor’s report that was prepared in
respect of it on the application of aformer owner
approved as suitable for the owner’s claim:

the decision of the chief executive under section 48 that

aclami s, or isnot, eligible:

the decision under section 49 of the chair on review that

aclamis, or is not, eligible:

the termination under section 52 (which requires the

chief executive to terminate certain clams if the situa-

tion alters) of a clam:

the decision of the chief executive under section 56 to

terminate a claim not pursued:

the signing of agreed terms of settlement under

section 85:

the discontinuance or termination, for any other reason

(for example, under section 55 and because of a change

of ownership), and if known to the Department, of a

clam.

The chair must notify a territorial authority (as soon as is
reasonably practicable after the event, and in enough detail to
enable particulars to be included in aland information memo-
randum issued by aterritorial authority under section 44A of
the Local Government Officia Information and Meetings Act
1987) of any of the following events occurring in relation to a
dwellinghouse in its district:

(@
(b)
(©)
(d)

(€)
()

(9)

the termination of a claim under section 53:

the withdrawal of a claim under section 67:

the determination of a claim under section 90:

the termination of adjudication proceedings under
section 109:

the transfer of a claim to court, under section 119:

the transfer of proceedings to adjudication, under
section 120 or 121:

the discontinuance or termination, for any other reason
(for example, under section 55 and because of a change
of ownership), and if known to the tribunal, of aclaim.
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125 Rulesof Court: District Courts

(1) Inadditionto all other powers conferred by the District Courts
Act 1947, the Governor-General may, by Order in Council,
make rules regulating the practice and procedure of District
Courts in proceedings under this Act.

(2) Rulesmay be made under subsection (1) only with the concur-

rence of—

(& the Chief District Court Judge; and

(b) 2 or more members of the Rules Committee established
under section 51B of the Judicature Act 1908 of whom
at least 1 is a District Court Judge.

(3) In the absence of any rules under this section, or in any
situation not covered by any of those rules, the rulesin rela
tion to civil proceedings for the time being in force under the
District Courts Act 1947 apply, with all necessary modifica-
tions, to proceedings under this Act.

Compare: 2002 No 47 s 63

Part 2
Repeal, consequential amendments,
and transitional provisions

Subpart 1—Repeal and consequential amendments

126 Repeal of former Act
The Weathertight Homes Resolution Services Act 2002
(2002 No 47) (the former Act) is repealed.

127 Consequential amendments
(1) The Building Act 2004 is amended—
(& by omitting from section 398(2)(b) *“2002” and substi-
tuting “2006”; and
(b) by repealing so much of Part 1 of Schedule 4 (enact-
ments amended) as relates to the former Act.

(2) Section 27(2) of the Construction Contracts Act 2002 is

amended—
(& by omitting “an adjudicator” and substituting *“a mem-
ber”; and

(b) by omitting “2002” and substituting “2006”; and
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(c) by omitting “or adjudicator” in each place where it
appears and substituting in each case *or member”.

The item relating to the former Act in Part 1 of Schedule 2 of

the Insolvency Act 2006 is amended—

(@ by omitting “2002 (2002 No 47)” and substituting
2006 (2006 No 84)”; and

(b) by omitting “55(2)(a)” and substituting “63(a)”"; and

(c) by omitting “24” and substituting “32”; and

(d) by omitting “sections 31 to 35" and substituting
“section 76”; and

(e) by omitting “4(2) of the Schedule” and substituting
“5(2) of Schedule 3”.

The Legal Services Act 2000 is amended—

(& by omitting from the definition of civil proceedingsin
section 4(1) “sections 22 to 55 of the Weathertight
Homes Resolution Services Act 2002 and substituting
“subparts 5, 7, 8, and 9 of Part 1 of the Weathertight
Homes Resolution Services Act 2006 ; and

(b) by omitting from section 7(1)(p) “an adjudicator” and
substituting “the tribunal””; and

(c) by omitting from section 7(1)(p) “2002" and substitut-
ing “2006" .

Section 44A(2) of the Local Government Official Information

and Meetings Act 1987 is amended by inserting the following

paragraph after paragraph (e):

“(ea) information notified to the territorial authority under
section 124 of the Weathertight Homes Resol ution Ser-
vices Act 2006:".

Schedule 4 (officers whose remuneration is to be determined
by Authority) of the Remuneration Authority Act 1977 is
amended by inserting the following item after the item relat-
ing to the members of the Waitangi Tribunal:

“The chair of the tribunal under the Weathertight Homes Res-
olution Services Act 2006.”
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claims under former Act that are not disposed of
before transition date

128 Categories of claims under former Act
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Subparts 3 to 6 of this Part apply to claims under the former

Act that, before the transition date, are not withdrawn, termi-

nated, or otherwise disposed of (for example, through resolu-

tion by a settlement agreement, or by an adjudicator’s deter-

mination), and are in 1 of the following categories:

(@ claims whose dligibility is undecided—subpart 3:

(b) claimsthat it has been decided are eligible, but that are
not in mediation or adjudication—subpart 4:

(c) claimsthat it has been decided are eligible, and that are
in mediation—subpart 5:

(d) claimsthat it has been decided are eligible, and that are
in adjudication—subpart 6.

Subpart 3—Claims whose €ligibility undecided
before transition date

Claims to which this subpart applies

This subpart applies to a claim (the claim) if, on the close of
the day before the transition date, an evaluation panel has not
decided whether it meets the criteria set out in section 7(2) of
the former Act.

This subpart also appliesto aclaim (the claim) if, on the close

of the day before the transition date, an evaluation panel has

decided that it does not meet those criteria but, within 10

working days of receiving the decision, the claimant wrote to

the chief adjudicator requesting that the decision of the evalu-

ation panel be reviewed, and—

(@ thechief adjudicator has not considered whether or not
the decision appears to be manifestly unjust; or

(b) the chief adjudicator has determined that the decision
appears to be manifestly unjust, but has not referred it
back to the evaluation panel for a new evaluation of
whether or not it meets the criteria set out in section
7(2) of the former Act; or

(c) thechief adjudicator has referred it back to the evalua
tion panel for a new evaluation of whether or not it
meets the criteria set out in section 7(2) of the former

79



Weathertight Homes Resolution

Part 2 5129 Services Act 2006 2006 No 84

130
@

2
131

)

)

132
D

)

133

D

80

Act, but the evaluation panel has not completed a new
evaluation.

How Part 1 appliesto claim

Part 1 appliesto the claim as if it was one brought under this

Act and that had reached the same stage, or the nearest

equivalent stage, under this Act, and, in particular,—

(@ sections 13 (eligibility criteria) and 50 (what remedies
may be claimed) apply to it as if those sections were in
force when it was brought; and

(b) any adjudication of it must be undertaken by the tribu-
nal, on an application under section 62 to have it
adjudicated.

This section is subject to sections 131 to 133.

Making submission to chief executive if assessor thinks

claim does not meet eligibility criteria

A claimant’s ability under section 45 to make to the chief

executive a submission on an assessor’ s report stating that, in

the assessor’s opinion, the claim to which it relates does not
meet the eligibility criteria,—

(@) isavailable to the claimant in relation to an assessor’'s
report on the claim if (and only if), before the transition
date, the assessor’ s report had not already been referred
to an evaluation panel; and

(b) if avallable, isavailable asif the assessor’ s report were
afull assessor’s report.

This section overrides section 130.

L ower-value claims provisions apply to claim
Sections 58, 60(7), and 80(2), and all other provisions of this
Act relating to lower-value claims, apply to the claim.

This section overrides section 130, but is subject to section
133.

Provisions that apply instead or as well if claim relates
to dwellinghouse, etc, in multi-unit complex

If the claim relates to 1 or more dwellinghouses, or to 1 or
more common areas, or to both, in a multi-unit complex,—
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(@ section 13 (eligibility criteria) does not apply to it, and
section 7(2) of the former Act applies to it; and

(b) thefollowing sectionsapply to it asif it wereaclaimto
which subpart 4 of this Part applies:

(i) section 137 (lower-value claims provisions do
not apply to claim):

(i) section 138 (consolidation of adjudication of
clams relating to multi-unit complexes):

(iii) section 139 (availability of wider remedies in
adjudication):

(iv) section 140 (clam history must be notified to
territorial authorities for land information memo-
randum purposes):

(v) section 141 (new claim in respect of same dwel-
linghouse, etc, in multi-unit complex).

This section overrides sections 130 and 132.

Subpart 4—Claims that it has been decided are eligible,

134
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but that are not in mediation or adjudication,
before transition date

Claims to which this subpart applies

This subpart applies to a clam (the claim) if, before the

transition date,—

(& it has been decided that the claim meets the criteria set
out in section 7(2) of the former Act; but

(b) neither mediation nor adjudication of the claim has
been initiated under the former Act.

How Part 1 appliesto claim

Part 1 applies to the claim as if it was one brought under this
Act and that had reached the same stage, or the nearest
equivalent stage, under this Act, and, in particular, any adjudi-
cation of it must be undertaken by the tribunal, on an applica-
tion under section 62 to have it adjudicated.

This section applies even if the claim does not comply with
section 13 (eligibility criteria).

This section is subject to sections 136 to 141.
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Mediation fee paid may be applied to adjudication fee

If the claimant has, before the transition date, paid the fee then

required by section 14 of the former Act,—

(8 the amount paid does not have to be refunded; but

(b) if the claimant initiates adjudication on or after that
date, the fee payable must be reduced by the amount
paid.

This section overrides section 135.

L ower-value claims provisions do not apply to claim
Sections 58, 60(7), and 80(2), and all other provisions of this
Act relating to lower-value claims, do not apply to the claim.

This section overrides section 135.

Consolidation of adjudication of claims relating to multi-

unit complexes

This section applies to the adjudication of the clam if,—

(& onor after thetransition date, the claimant appliesto the
tribunal to have it adjudicated; and

(b) the dwellinghouse to which it relates is part of a multi-
unit complex.

The tribunal must, unlessit thinks consolidation inappropriate
in the particular circumstances of any particular claim, consol-
idate into as few adjudications as possible (and preferably a
single adjudication) all eigible clams (whether or not they
are claims to which this subpart applies) relating to the same
multi-unit complex.

In acting under subsection (2), the tribunal must—

(8 take into account the stage any relevant adjudications
have aready reached; and

(b) balancethe likely cost and inconvenience to the parties
to the claims concerned of consolidating or not consoli-
dating the claims.

The adjudication of claims consolidated under subsection (2)

must, as far as is possible, proceed—

(@ asif it were the adjudication of a single claim; but

(b)  with the parties to each of the claims retaining the right
to be separately represented.

This section overrides section 135.
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This section applies to the adjudication of the claim if, on or
after the transition date, the claimant applies to the tribunal to
have it adjudicated.

The tribunal must widen the claim so that the remedies avail-
able to the claimant include as many of the remedies available
to a new claimant as the tribunal thinks appropriate in the
particular circumstances of the claim.

Subsection (2) does not apply unless the claimant has—

(8 applied to the tribunal to have the claim widened; and

(b) giventhetribunal written consent to invasive testing (or
further invasive testing) of the dwellinghouse
concerned.

In deciding under subsection (2) whether to widen the claim
(and if so, how far), the tribunal must take into account the
possible cost and inconvenience to the parties.

On or after deciding under subsection (2) to widen the claim,
the tribunal may ask the chief executive for a further full
assessor’ s report.

A further full assessor’s report asked for under subsection (5)
must not relate to al or any matters required by section 42(2)
to (4) unlessthetribunal, on or after asking for the report, also
asks for it to relate to them.

This section applies to claims that—
(@ relate to the same multi-unit complex; and
(b) are adjudicated together under section 138.

Subsection (7) does not limit subsections (1) to (6).
This section overrides section 135.

Claim history must be notified to territorial authorities

for land information memorandum pur poses

Section 124(1) applies to the claim—

(@ inrespect of eventsto which that subsection appliesthat
occur on or after the transition date; and

(b) asif events of that kind that occurred before the transi-
tion date, and that are known to the Department,
occurred on that date, and as if the chief executive must
notify the relevant territorial authority of them as soon
after that date as it is reasonably practicable to do so.
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(2) Section 124(2) applies to the claim—

(8 inrespect of eventsto which that subsection appliesthat
occur on or after the transition date; and

(b) asif events of that kind that occurred before the transi-
tion date, and that are known to the tribunal, occurred
on that date, and asif the chair must notify the relevant
territorial authority of them as soon after that date as it
is reasonably practicable to do so.

(3 This section overrides section 135.

141 New claim in respect of same dwellinghouse, etc, in
multi-unit complex

(1) The clam may, if it relates to a dwellinghouse, common
areas, or both, in a multi-unit complex, be withdrawn, at the
claimant’ s discretion and without complying with section 67,
for the purpose only of enabling the claimant, as soon as is
practicable, to be part of, or to join, a new claim brought in
respect of the dwellinghouse, common areas, or both under
section 19, 20, or 21.

(2) If the claimant is part of, or joins, a new claim of the kind
referred to in subsection (1), Part 1 applies to the new claim.

(3) Subsection (2) is subject to subsections (4) and (5).

(4) If, within 1 year after the claim is withdrawn to enable a new
claim of the kind referred to in subsection (1) to be brought, a
claim of that kind is brought, section 37 applies to the new
claim asiif it were brought when the claim was brought.

(5) Subsection (4) applies whether the claim concerned was with-
drawn before, on, or after the transition date.

(6) This section overrides section 135, and does not limit the
application to the claim of section 67.

Subpart 5—Claims that it has been decided are eligible,
and that are in mediation, before transition date

142 Claimsto which this subpart applies
This subpart applies to a clam (the claim) if, before the
transition date,—
(8 it has been decided that the claim meets the criteria set
out in section 7(2) of the former Act; and
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(b) mediation of the claim has been initiated under the
former Act.

How Part 1 appliesto claim

Part 1 appliesto the claim as if it was one brought under this
Act and that had reached the same stage, or the nearest
equivalent stage, under this Act, and, in particular, any adjudi-
cation of it must be undertaken by the tribunal, on an applica-
tion under section 62 to have it adjudicated.

This section applies even if the claim does not comply with
section 13 (eligibility criteria).
This section is subject to sections 144 to 146.

Consolidation of mediation of claimsrelating to multi-
unit complexes

This section applies to the mediation of the claim if the dwel-
linghouse to which the claim relates is part of a multi-unit
complex.

The mediation may, with the consent of the parties to each
claim concerned, be completed as part of a single mediation
relating to 2 or more claims (whether or not claims to which
this subpart applies) relating to the same multi-unit complex.

This section overrides section 143.

Availability of wider remedies in mediation

The mediation of the claim—

(& may, with the consent of the parties, be completed on
the basis that the remedies available to the claimant
include any of the remedies available to a new claimant
under section 50; but

(b)  must otherwise be completed on the basis that the reme-
dies available to the claimant are limited to those that
were available before the transition date.

This section applies to claims that—
(& relate to the same multi-unit complex; and
(b) are mediated together under section 144.

Subsection (2) does not limit subsection (1).
This section overrides section 143.
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146 Sections 136 to 141 apply to claim

(1) Thefollowing sections apply to the claim asif it wereaclam
to which subpart 4 of this Part applies:

(8 section 136 (mediation fee paid may be applied to adju-
dication fee):

(b)  section 137 (lower-value claims provisions do not apply
to claim):

(c) section 138 (consolidation of adjudication of claims
relating to multi-unit complexes):

(d) section 139 (availability of wider remedies in
adjudication):

(e) section 140 (claim history must be notified to territorial
authorities for land information memorandum
purposes):

(f) section 141 (new clam in respect of same dwel-
linghouse, etc, in multi-unit complex).

(2) This section overrides section 143.

Subpart 6—Claims that it has been decided are eligible,

and that are in adjudication, before transition date

Application of subpart and whether claim under former Act

147
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Claims to which this subpart applies

This subpart applies to a clam (the claim) if, before the

transition date,—

(8 it has been decided that the claim meets the criteria set
out in section 7(2) of the former Act; and

(b) adjudication of the claim has been initiated under the
former Act.

Claim may continue under former Act or be withdrawn
The claim must be dealt with asif Part 1 had not been enacted.

Subsection (1) does not prevent the claimant from withdraw-
ing the claim before it has been disposed of under the former
Act.

Withdrawal of the kind contemplated by subsection (2) may
be done at the claimant’s discretion, and without complying
with section 30 of the former Act, but may be done for the
purpose only of enabling the clamant, as soon as is
practicable,—
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(@ tomake an application to the tribunal, under section 62,
to have the withdrawn claim adjudicated, in accordance
with section 150 or 153(1)(a); or

(b) to be part of, or to join, a new claim, brought, under
section 19, 20, or 21, in respect of the same dwel-
linghouse, common areas, or both, in accordance with
section 153(1)(b).

Subsection (3) does not limit the application to the claim of

section 30 of the former Act.

Who deals with claims to which section 148 applies

A claim to which section 148 applies must, if it is not with-

drawn before it is disposed of under the former Act, be dealt

with in accordance with that section by—

(@ the person who, under subsection (6), isto be taken for
the purposes of this section to be, and to have the duties,
functions, and powers of, the chief adjudicator; or

(b) one of the persons who, at the close of the day before
the transition date, held under the former Act the office
of adjudicator but not also the office of chief adjudica-
tor; or

(c) one of the persons appointed as adjudicators in accor-
dance with subsection (3) or (4).

The adjudicators referred to in subsection (1)(b) remain in
office for the period reasonably necessary to enable them to
exercise and perform their duties, functions, and powers in
respect of claims to which this section applies.

However, if any of the adjudicators referred to in subsection
(1) (b) resigns or is removed from office before the end of the
period referred to in subsection (2), another adjudicator may
be appointed, under section 24(2) and (3) of theformer Act (as
if those subsections had not been repealed), for the same
period and purposes for which that adjudicator would other-
wise have remained in office.

To enable claims to which this section appliesto be dealt with
in accordance with section 148 by adjudicators additional to
those referred to in subsection (1)(b) or appointed in accor-
dance with subsection (3), additional adjudicators of that kind
may be appointed under section 24(2) and (3) of the former
Act (as if those subsections had not been repealed).
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To avoid doubt, adjudicators referred to in subsection (1)(b)
or appointed in accordance with subsection (3) or (4) are paid
salaries and allowances in accordance with clause 5 of the
Schedule of the former Act.

For the purposes of this section, and until it is no longer
reasonably necessary for those purposes, the person who
holds office as the chair (whether because section 156(1)
appliesto the person or otherwise) isto be taken to be, and to
have the duties, functions, and powers of, the chief
adjudicator.

This section does not limit section 148(1).

How matters may proceed if
claim under former Act withdrawn

Owner of dwellinghouse not in multi-unit complex may
apply to have withdrawn claim adjudicated by tribunal
If the claim is withdrawn as contemplated by section 143(2),
and it related to a dwellinghouse that is not in a multi-unit
complex, the claimant may apply to thetribunal, under section
62, to have the withdrawn claim adjudicated.

This section applies even if the claim does not comply with
section 13 (eligibility criteria).

How Part 1 applies to adjudication of withdrawn claim
in respect of dwellinghouse not in multi-unit complex

If, under section 150, the claimant applies to the tribunal to
have the withdrawn claim adjudicated, Part 1 applies to the
application for adjudication, to the adjudication, and to all
later steps, in respect of the withdrawn claim, as if it were a
claim brought under this Act.

This section is subject to section 152.

Exceptions to sections 151 and 154
The application for adjudication need not be accompanied by
the prescribed fee (if any).

Thetribunal may consider any written evidence (including an
assessor’s report) submitted for the adjudication, under the
former Act, of the withdrawn claim.
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The following sections apply to the claim asif it wereaclaim

to which subpart 4 of this Part applies:

(@  section 137 (lower-value claims provisions do not apply
to claim):

(b) section 139 (availability of wider remedies in
adjudication):

(c)  section 140 (claim history must be notified to territorial
authorities for land information memorandum
purposes).

If, within 1 year after the claim is withdrawn to enable an

application to be made to the tribunal, in accordance with

section 150(1), to adjudicate it, an application of that kind is
made, section 37 appliesto the withdrawn claim asif it werea
clam—

(@  brought when the withdrawn claim was brought; but

(b)  brought under this Act (as if it were then in force).

Subsection (4) applies whether the claim concerned was with-
drawn before, on, or after the transition date.

Dwellinghouse or common areas in multi-unit complex

If the claim is withdrawn as contemplated by section 148(2),

and it related to a dwellinghouse, common areas, or both, ina

multi-unit complex, the claimant may—

(@ apply to the tribunal, under section 62, to have the
withdrawn claim adjudicated; or

(b) bepartof, or join, anew claim brought, in respect of the
dwellinghouse, common areas, or both, under section
19, 20, or 21.

This section applies even if the claim does not comply with
section 13 (eligibility criteria).

How Part 1 applies to adjudication of withdrawn claim
under former Act in respect of multi-unit complex

If, under section 153(1)(a), the claimant appliesto the tribunal
to have the withdrawn claim adjudicated, Part 1 appliesto the
application for adjudication, to the adjudication, and to all
later steps, in respect of the withdrawn claim, as if it were a
claim brought under this Act.

89



Weathertight Homes Resolution

Part 2 s154 Services Act 2006 2006 No 84

@

155

D

)
©)
4

©)

(6)

156

)

@

90

This section is subject to section 138 (which relatesto consoli-
dation of adjudication of claims relating to multi-unit com-
plexes, and applies to the claim as if it were one to which
subpart 4 of this Part applies), and also to section 152.

How Part 1 appliesto new claim in respect of same
dwellinghouse, etc, in multi-unit complex

If, under section 153(1)(b), the claimant is part of, or joins, a
new claim brought, in respect of the same dwellinghouse,
common areas, or both, under section 19, 20, or 21,
Part 1 applies to the new claim.

Subsection (1) is subject to subsections (3) to (6).

The application for adjudication of the new claim need not be
accompanied by the prescribed fee (if any).

Thetribunal may consider any written evidence (including an

assessor’s report) submitted for the adjudication, under the
former Act, of the withdrawn claim.

If, within 1 year after the claim is withdrawn to enable a new
claim of the kind referred to in subsection (1) to be brought, a
claim of that kind is brought, section 37 applies to the new
clam as if it were brought when the withdrawn claim was
brought.

Subsection (5) applies whether the claim concerned was with-
drawn before, on, or after the transition date.

Subpart 7—Transitional provisions relating to
appointments, etc

Chief adjudicator to be taken to have been appointed as
chair on day after assent

This subsection applies to the person who, on the commence-
ment of this section, holds the office of chief adjudicator
under section 24(4) of the former Act.

The person to whom subsection (1) appliesis to be taken to

have been appointed on the commencement of this section as

chair under section 103(4) of this Act (as if that subsection

were then in force)—

(@ for aterm that, immediately before that commence-
ment, represented the remainder of that person’ sterm as
chief adjudicator; and
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(b)  subject to the conditions of employment that applied to
the person as chief adjudicator immediately before that
commencement; and

(c) subject to any determination made under clause 6(1) of
Schedule 3, with any determination of that kind prevail-
ing if, and to the extent that, it is more favourable to the
person than any of the conditions of employment
referred to in paragraph (b).

The Remuneration Authority isnot obliged to make adetermi-

nation under clause 6(1) of Schedule 3 of the salary and

allowances of the person to whom subsection (1) applies
before the time when that person’s salary and allowances
would have been next reviewed under the conditions of

employment referred to in subsection (2)(b).

Chair’srole before transition date

Before the transition date, the person to whom section 156(1)

applies—

(@ may exercise powers of the chair in enactments to
which section 2(2) applies, but only in accordance with
section 11 of the Interpretation Act 1999; and

(b) must not be paid a salary or allowances, or otherwise
remunerated, in respect of the office of chair.

This section overrides section 156.

Chief adjudicator before and after transition

The person to whom section 156(1) applies,—

(@ unless he or she earlier resigns or is removed from that
office, continues to hold office under the former Act as
the chief adjudicator, and to be paid salaries and
allowances under that Act in respect of that office, until
the transition date; but

(b) ceases on the close of the day before that date to hold,
and to be remunerated in respect of, that office, but on
and after that date and while he or she holds office as
chair is, under section 149(6), to be taken for the pur-
poses of section 149, and until it isno longer reasonably
necessary for those purposes, to be, and to have the
duties, functions, and powers of, the chief adjudicator.
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159 Powers of appointment not limited or affected

Sections 156 to 158 do not limit or affect—

(@ the application of section 11 of the Interpretation Act
1999, after the commencement of this section but
before the transition date, to the power to appoint the
chair under section 103(4); or

(b) the power, before that date, to appoint adjudicators
under section 24(2) and (3) of the former Act; or

(c) thepower, before that date, to appoint a chief adjudica-
tor under section 24(4) of the former Act.

160 Appointment of tribunal members and officers, etc, after

enactment but before transition date

This Act does not limit or affect the exercise, in accordance

with section 11 of the Interpretation Act 1999, of powers to

do, before the transition date, the following acts or things

under the following enactments:

(@ appoint members of the tribunal under section 103(1):

(b) appoint aregistrar under section 108(1):

(c) designate or provide employees of the Ministry to act as
other officers of thetribunal under section 108(2) or (4):

(d) any other act or thing for the purposes of any other
provision of Part 1.
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Schedule 1

Schedule 1
Overview of types of claims by
owners of dwellinghouses

Is there damage to a multi-unit complex?
(as defined in section 8)

No Yes

{ ,

Dwellinghouse claim (section 14) Is there damage to other

e Owner of dwellinghouse (as defined in section 8) may dwellinghouses or common areas?
bring claim.

Requirements of claim No Yes

e Water has penetrated dwellinghouse because of some
aspect of its design, construction, or alteration, or of
materials used in its construction or alteration. v A 4

s 5(1)

e Penetration of water has caused damage to

dwellinghouse. Is the dwellinghouse in a Goto Ovewie\{v of types of clqims
stand-alone complex (as by representatives of multi-unit
defined in section 8)? complexes
(Schedule 2)
If owner wishes
to bring claim No Yes
A A 4

Claim in respect of single dwelling in Iti-unit pl Go to box on Claim in respect of dwellinghouse(s)

that is not stand-al pl ion 15) in stand-alone complex in Overview of types of

+  Owner of dwellinghouse in multi-unit complex may bring claim. claims by rep ives of multi-unit compl;

(Schedule 2)
Requirements of claim

*  Water has penetrated complex because of some aspect of its
design, construction, or alteration, or of materials used in its
construction or alteration.

*  Penetration of water has caused damage to dwellinghouse but
has not caused damage to any other part of multi-unit complex.

«  Owner must provide statutory declaration, when applying for
assessor’s report, that no damage to other dwellinghouses or
common areas (section 36).

If owner wishes
to bring claim

Application for assessor’s report

*  Owner applies for assessor’s report (sections 32 to 36).

«  Owner may apply for a full assessor’s report or an eligibility assessor’s report (section 38).
«  Eligibility assessor’s report is a report of the kind described in (section 41).

. Full assessor’s report is a report of the kind described in (section 42).

If owner
brings claim

Decision on eligibility

*  Chief executive determines whether claim meets relevant eligibility criteria (section 48).

*  Claimant may write to chair of tribunal asking for chief executive’s decision to be reconsidered
(section 49).
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s 5(2)

Schedule 2

Overview of types of claims by
representatives of multi-unit complexes

No Go to Overview of Multi-unit complex claim (sections 16 and 19)
types of claims by « Claim may be brought by representative of owners for damage
owners of to dwellinghouses and common areas in multi-unit complex.

dwellinghouses Requirements of claim

Yes (Schedule 1) « Water has penetrated the complex because of some aspect of

its design, construction, or alteration, or of materials used in its

Is there damage to a

construction or alteration.

dwellinghouse or
dwellinghouses and a Yes
common area?

« Penetration of water has caused damage to the complex.
Procedure for bringing claim
* Go to summary below of relevant sections.

Is only one
No dwellinghouse
v damaged?

Is there damage only 1
to a dwellinghouse or
dwellinghouses?

No Yes l

No

If representative authorised to bring claim
Yes

Go to Overview of types
of claims by owners of
dwellinghouses
(Schedule 1)

Is the dwellinghouse or
dwellinghouses that are

Claim in respect of ingl ) in stand-al
(sections 18 and 21)
* R i

in a sep
building or buildings with
no common areas? Yes

A 4

Common areas only claim (sections 17 and 20)

* Representative of owners in multi-unit complex
may bring common area only claim.

Requirements of claim

* Water has penetrated the complex because of

some aspect of its design, construction, or

alteration, or of materials used in its construction

or alteration.

Penetration of water has caused damage to the

common area but has not caused damage to any

dwellinghouse in the complex.

Procedure for bringing claim

* Go to summary below of relevant sections.

.

If representative authorised to bring claim

A 4

pl may bring claim in respect of 1 or more dwellinghouses
that are separate buildings with no common areas, or for all
dwellinghouses in a separate building with no common areas.

Requirements of claim

* Water has penetrated the complex because of some aspect of its design,
construction, or alteration, or of materials used in its construction or
alteration.

« Penetration of water has caused damage to the dwellinghouses but has
not caused damage to any common area of the complex.

Procedure for bringing claim

¢ Go to summary below of relevant sections.

If representative authorised to bring claim

Application for assessor’s report

« Representative applies for assessor’s report (sections 32 to 36).

* Representative may apply for a full assessor’s report or an eligibility assessor’s report (section 38).
« Eligibility assessor's report is a report of the kind described in section 41.

« Full assessor’s report is a report of the kind described in section 42.

If representative brings claim

Decision on eligibility

(section 49).

« Chief executive decides whether claim meets relevant eligibility criteria (section 48).
« Claimant may write to chair of tribunal asking for chief executive’s decision to be reconsidered
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Schedule 2

y of p dl for bringing Iti-unit claim (; i 16, 19, and 22)
Owners appoint representative (as defined in section 8).

Owners of 75% of the dwellinghouses authorise representative to bring and resolve claim for their dwellinghouses

(section 19).

Same owners of 75% of the dwellinghouses consent to invasive testing on their dwellinghouses (section 19(a)).
At a general meeting dwellinghouse owners authorise representative to bring a claim for the multi-unit complex, and

authorise invasive testing of the common areas (section 22(4)).
Representative brings claim for all common areas and some or all dwellinghouses (section 19).
o  Representative provides consent to invasive testing on common areas (section 19(d)(i)).

o Representative provides statutory declaration that above procedures complied with (section 19(d)(ii)).

y of p dure for bringing areas only claim (sections 17, 20, 22, and 36(b))
Owners appoint a representative (as defined in section 8).
At a general meeting dwellinghouse owners authorise representative to bring a claim for common area, and
authorise invasive testing of the common area (section 22(4)).
Representative brings claim for common areas (section 20).
o  Representative provides consent to invasive testing on common areas (section 20(b)).
o Representative must provide statutory declaration that no damage to dwellinghouses (section 36(b)).

y of pl dure for bringing stand-al claim i 18, 21, and 36(c))
Owners appoint a representative (as defined in section 8) unless section 21(2) applies.
Owners authorise the representative to bring and resolve a stand-alone complex claim in respect of their
dwellinghouses (section 21(1)(c)(i)).
Owners consent to invasive testing on their dwellinghouses (section 21(1)(c)(ii))
Representative brings stand-alone complex claim for dwellinghouses.
o Representative provides consent to invasive testing on dwellinghouses.
o Representative must provide statutory declaration that no damage to common areas (section 36(c)).
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Members and adjudications

Part 1
Appointment of members

Appointment
Every member takes office from the date stated in the notice
of appointment.

A person is not an employee (as defined in section 2 of the
State Sector Act 1988) as a result of being appointed as a
member.

A person appointed as a member may hold that office concur-
rently with any other office.

Term of office

Except as otherwise provided in this schedule, a member—
(& holds office for aterm not exceeding 3 years; and

(b) may be reappointed.

A member’ sterm of office referred to in subclause (1)(@) must
be stated in the notice of appointment.

Oath of office

Each member must, before entering on the exercise of any of
his or her functions under this Act, swear or affirm before a
Judge of the High Court that he or she will faithfully and
impartially perform his or her duties as a member.

Resignation
A member may at any time resign from office by written
notice given to the Minister of Justice.

Vacation of office

A member may at any time be removed from office by the
Governor-General for incapacity affecting performance of
duty, neglect of duty, or misconduct, proved to the satisfaction
of the Governor-General.

A member is deemed to have vacated his or her office if he or
she is adjudged bankrupt under the Insolvency Act 1967.
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Part 1—continued

Salaries and allowances

There is to be paid to the chair out of public money, without

further appropriation than this clause—

(@) asdary at arate, or in accordance with a scale of rates,
determined by the Remuneration Authority; and

(b) alowances (if any) determined by the Remuneration
Authority.

There is to be paid to each member other than the chair
remuneration by way of fees, salary, and allowances (includ-
ing travelling allowances and expenses) in accordance with
the Fees and Travelling Allowances Act 1951; and that Act
applies accordingly as if he or she were a member of a statu-
tory Board within the meaning of that Act.

Part 2
Provisions having effect in relation to adjudications

Privileged communications

If any party to an adjudication isrepresented by a person other
than abarrister or solicitor, any communications between that
party and that person in relation to the adjudication proceed-
ings and to the matter in issue (if it has been before the
tribunal) are as privileged as they would have been if that
person had been a barrister or solicitor.

In subclause (1), party, inrelation to an adjudication, includes
any person who is allowed to appear or be represented in the
adjudication proceedings.

Evidence
Any party to an adjudication may give and call evidence.

Witness summons

For the purposes of any adjudication, the tribunal may, on the
application of any party to the adjudication, or of the tribu-
nal’s own volition, issue a summons to any person requiring
that person to attend the adjudication and give evidence at the
hearing of those proceedings.

No summons under subclause (1) may beissued to amember.
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Part 2—continued

The summons must be in a form (if any) approved for the
purpose by the chair, and may require the person to produce
before the tribunal any books, papers, documents, records, or
things in that person’s possession or under that person’s con-
trol in any way relating to the adjudication.

Witnesses expenses

Every person attending before a member on a summons, and
every other person giving evidence before the tribunal, is
entitled, subject to subclause (2), to be paid, by the party
calling that person, witnesses' fees, allowances, and travelling
expenses according to the scales for the time being prescribed
by regulations made under the Summary Proceedings Act
1957, and those regulations apply accordingly.

The tribunal may disallow the whole or any part of any sum
payable under subclause (1).

On each occasion on which the tribunal issues a summons
under clause 9, the tribunal must fix an amount that, on the
service of the summons, or at some other reasonable time
before the date on which the witnessis required to attend, isto
be paid or tendered to the witness.

The amount fixed under subclause (3) is to be the estimated
amount of the alowances and travelling expenses (but not
fees) to which, in the opinion of the tribunal, the witness will
be entitled, according to the prescribed scales, if the witness
attends at the time and place specified in the summons.

Power to take evidence on oath

The tribunal may take evidence on oath, and for that purpose
any member, or any other person acting under the express or
implied direction of the tribunal, may administer an oath.

On any indictment for perjury it is sufficient to prove that the
oath was administered in accordance with subclause (1).

Party competent as withess

Any party to proceedings before the tribunal is competent to
give evidence in those proceedings and may be compelled to
give evidence as a witness.
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Part 2—continued

Power to dispense with evidence

In any adjudication the tribunal may, if it thinks fit, dispense
with any evidence on any matters on which al parties to the
adjudication have agreed.

Power to prohibit publication

In any adjudication the tribunal may order that al or any part
of any evidence given or pleadings filed or the name of any
party or witness or other person not be published, and an order
of that kind may be subject to any conditions the tribunal
thinks fit.

Subclause (1) overrides section 99.

If proceedings are resolved by the tribunal making a determi-
nation on agreed terms under section 90(6), the tribunal may
make an order prohibiting the publication of all or part of that
determination, subject to any conditions it thinks fit.

Discovery

Thetribunal may, inrelation to discovery, make any order that
a District Court may make under section 56A or 56B of the
District Courts Act 1947; and those sections apply accor-
dingly with all necessary modifications.

Every application for an order under section 56A or 56B of
the District Courts Act 1947 (as applied by subclause (1)) isto
be dealt with in accordance with regulations made under this
Act.

Power to award interest

In any adjudication for the recovery of any money, the tribu-
nal may, if it thinks fit and subject to subclause (2), order the
inclusion, in the sum for which a determination is given, of
interest, at such rate, not exceeding the 90-day hill rate plus
2%, as the tribunal thinks fit, on the whole or part of the
money for the whole or part of the period between the date
when the cause of action arose and the date of payment in
accordance with the judgment.

Subclause (1) does not authorise the giving of interest upon
interest.
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Part 2—continued

Power to proceed if any party failsto attend

If, without good cause shown, any party to a claim before the
tribunal fails to attend or be represented, the tribunal may act
asfully inthe matter beforeit asif that party had duly attended
or been represented.

Proceedings not invalid for want of form

No decision or order of the tribunal, and no proceedings
before the tribunal, are to be held bad for want of form, or be
void or in any way vitiated by reason of any informality or
error of form.

Proceedings to continue on change of member acting as
tribunal

If the member acting as the tribunal for the purpose of hearing
aclaim cannot continue to hear the claim and another member
is appointed to continue with the claim, any proceedings then
in progress do not abate and are not affected, but are to
continue and are to be dealt with by the new member asif no
change had taken place, but the new member may require
evidence to be retaken where necessary.

Urgency

If any party to any proceedings applies to the tribunal to
accord urgency to the hearing of a claim, the tribunal must
consider that application and may, if satisfied that it is neces-
sary and just to do so, order that the proceedings be heard by
the tribunal as soon as practicable.

Proceedings not to abate because of death

If, in proceedings before the tribunal, a party to the claim

concerned dies,—

(@ the proceedings do not abate because of the death; but

(b) the legal personal representative of the deceased party
must be substituted for that party.
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