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Removal of Arbitrators : Case Note 
G.M.Beresford-Hartwell 

 
The following two cases, at about the same time, may be useful in considering why the DAC decided 
to adopt the word “impartial”  for the Arbitration Act 1996, in preference to the word “independent” . 
It is a good example of an ethical point which has practical implications and which the Court has 
considered with care. 
 
Bremer GmbH v. ets Soules et Cie and Anthony G Scott [1985] 1 Lloyd's Rep 160 
Disputes arose in connection with Bremer's sale of US soya bean meal to Soules. The parties opted 
for arbitration. The arbitrators published their award ordering Bremer to pay Soules $65,129 plus 
interest. Bremer gave notice of appeal to the GAFTA. A Board of Appeal was subsequently 
constituted, the members of which included a Mr Anthony Scott. However, Bremer objected to Mr 
Scott's appointment and applied to remove him on the ground that: ". . . he is not in a position to act 
judicially and without any bias, and that accordingly he is guilty of misconduct in the said appeal 
proceedings."  
 
Mr Scott was a director of European Grain & Shipping Ltd, a London company which was the 
wholly-owned subsidiary of Andre et Cie of Lausanne. Bremer alleged that Andre had previously 
been involved in the unfulfilled transaction as an intermediate trader. This transaction was the subject 
of the present disputes between Bremer and Soules. Thus, any decision in the Soules arbitration in 
favour of the Sellers would set a precedent favourable to Andre's chances in future arbitrations. 
Accordingly, there was a risk that Mr Scott would lean towards a finding of fact in the Soules 
arbitration (and those down the string) favourable to the respective buyers. Mustill J held that on the 
facts and evidence before him, Bremer had totally failed to prove their case. He dismissed the 
application. In the course of his judgment, Mustill J stated the principles for the removal of arbitrator 
for misconduct. 
 
Per Mustill J at p. 164: "There are three material situations in which the High Court has power to 
remove an arbitrator for 'misconduct', under section 23 of the Arbitration Act 1950.  
(1) Where it is proved that the arbitrator suffers from what may be called 'actual bias'. In this 

situation, the complaining party satisfies the court that the arbitrator is predisposed to favour 
one party, or, conversely, to act unfavourably towards him, for reasons peculiar to that party, 
or to a group of which he is a member. Proof of actual bias entails proof that the arbitrator is in 
fact incapable of approaching the issues with the impartiality which his office demands. 

(2) Where the relationship between the arbitrator and the parties, or between the arbitrator and the 
subject-matter of the dispute, is such as to create an evident risk that the arbitrator has been, or 
will in the future be, incapable of acting impartially. To establish a case of misconduct in this 
category, proof of actual bias is unnecessary. The misconduct consists of assuming or 
remaining in office in circumstances where there is a manifest risk of partiality. This may be 
called a case of 'imputed bias'.  

(3) Where the conduct of the arbitrator is such as to show that, questions of partiality aside, he is, 
through lack of talent, experience or diligence, incapable of conducting the reference in a 
manner which the parties are entitled to expect." 

 
Tracomin SA v. Gibbs Nathaniel (Canada) Ltd & George Jacob Bridge [1985] 1 Lloyd's Rep 586 
Tracomin entered into two contracts to buy peanuts from Gibbs, who would ship the goods in 
monthly instalments. When one shipment was never made, disputes having arisen, were referred to 
arbitration. Tracomin appointed their arbitrator. Gibbs also appointed theirs — one Mr George Jacob 
Bridge. Tracomin objected to Mr Bridge's appointment. They made efforts to persuade Gibbs to 
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replace Mr Bridge with some other arbitrator, but in vain. Pursuant to section 23(1) of the 
Arbitration Act 1950, Tracomin applied for an order that Mr Bridge be removed, on the ground of 
imputed bias; that they had been involved with Mr Bridge on three separate arbitrations and that Mr 
Bridge had not been shown to have acted in an impartial manner. 
 
Per Staughton J at p. 595: "There are, in my judgment, three points of importance to the present 
case which emerge from the authorities. First, the test is objective, as to what a reasonable man 
would think; it is not an enquiry into what the party alleging bias thinks, or as to the actual views of 
the arbitrator who is challenged (Metropolitan Properties Co (FGC) Ltd v. Lannon, [1969] 1 QB 
577, Hannam v. Bradford Corporation, [1970] 1 WLR 937, Hagop Ardahalian v. Unifert 
International SA, [ 1984] 2 Lloyd's Rep 84). Secondly, the reasonable man forms his view 'with no 
inside knowledge' (per Lord Justice Cross in Hannam's case at p. 949). In its context, that statement 
was directed at inside knowledge of the character of the persons who were accused of bias: see the 
judgment of Mr Justice Mustill in Bremer Handelsgesellschaft mbH v. Ets Soules et Cie, [1985] 1 
Lloyd's Rep 160, at p. 168. But the principle must, in my view, be wider than that, since the court 
looks at appearances, 'at the impression which would be given to other people' (per Lord Denning, 
MR, in the Metropolitan Properties case at p. 599).  
 
While I respectfully agree with Mr Justice Mustill that, in some circumstances, the Court may take 
into account an innocent explanation of facts which at first sight were suspicious, particularly when 
the challenge to an arbitrator is made before rather than after he has adjudicated, I do not think that 
this is always the case. Suppose that a reasonable man would have grounds for believing that the 
arbitrator was the majority shareholder in one of the parties; I do not see why it should not be 
established by evidence that the shareholder was not the arbitrator, but another person of the same 
name, or why the Court should not allow the reasonable man to revise his opinion with the benefit of 
that knowledge.  
 
By contrast, if an arbitrator is proved to have conferred with one of the parties about the dispute in 
circumstances which appear improper, I do not think that the reasonable man's view should be 
revised by reference to subsequent evidence of what was in fact said. Given that there is a reasonable 
inference of impropriety in the first place, it would be wrong in my judgment that an application to 
remove the arbitrator should thereafter fail if the inference is displaced by inside knowledge which 
was not available to all at the time. Lord Hewart's famous observation is still the law. 
 
I am conscious that there must be a dividing line between the two examples that I have given, and a 
test to determine on which side of that line a particular case lies. With the greatest respect to what 
may have been the view of Mr Justice Mustill, I cannot accept that the test is solely whether the 
application for relief is made before or after the arbitrator has adjudicated.  
 
But wherever else the test is to be found, it need not be determined on this motion: I am convinced 
that in the present case, so far as it concerns the conduct of Mr Bridge in court during the SOS case, 
Tracomin SA v. Sudan Oil Seeds Co Ltd [1983] 2 Lloyd's Rep 384 (Mr Bridge was said to have sat 
beside Counsel for SOS  in that case and to have been advising Counsel with visible enthusiasm.), the 
view of the reasonable man ought not to be revised in the light of subsequent evidence which was 
not available to an observer at any time. It will be noted that, in considering another of Tracomin's 
complaints (the writing of Mr Bridge's letter to Maitre Wanner) I have paid heed to Mr Bridge's 
evidence that he did not know that the letter was going to be used as evidence in Switzerland. But I 
express no view as to whether it is right to take that evidence into account. 
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Before leaving that point, I would accept that the reasonable man must have some knowledge of the 
trade. Mr Justice Mustill held that he must be put in the position of the complainant, having ascribed 
to him all the complainant's knowledge and experience of the trade, and the manner in which disputes 
are habitually resolved, I would be prepared if necessary to go further, and attribute to him all that is 
common knowledge in the trade even if not known to the complainant. But there is no reason to 
suppose that the point is of any importance in the present case. 
 
Thirdly, there is some difference of view in the cases as to the precise degree of probability needed to 
found a charge of imputed bias. In the Metropolitan Properties case Lord Denning, MR (at p. 599) 
favoured real likelihood of bias, Lord Justice Danckwerts (at p. 602) reasonable doubt as to the 
chairman's impartiality. Lord Justice Edmund Davies (at p. 606) rejected real likelihood, and 
adopted, as a less stringent test, reasonable suspicion of bias. In Hannam's case Lord Justice Sachs 
(at pp. 941-942) preferred real danger to real likelihood. In Ardahalian's case (at p. 89) the Court of 
Appeal accepted real likelihood; but I do not think that there was any contest as to the standard of 
probability in that case. Indeed, Lord Justice Ackner referred to the case of R v. Liverpool City 
Justices ex parte Topping, [1983] 1 WLR 119, where he himself had adopted reasonable suspicion 
as a test.  
 
In many, if not most cases, it will make no difference which test is applied. That is so in the present 
case, and I am content to adopt real likelihood, which appears to lay the heaviest burden on the 
person alleging bias. But I do not, with great respect, share the view of Lord Justice Cross (in 
Hannam's case) and Lord Justice Ackner (in the Liverpool City Justices case) that there is little if 
any difference between the two tests. If it had been necessary to decide the point, I would have 
followed what was said by Lord Justice Edmund-Davies in the Metropolitan Properties case (1969) 
1 QB, at p. 606: 
 
'With profound respect to those who have propounded the "real likelihood" test, I take the view that 
the requirement that justice must manifestly be done operates with undiminished force in cases where 
bias is alleged and that any development of the law which appears to emasculate that requirement 
should be strongly resisted. That the different tests, even when applied to the same facts, may lead to 
different results is illustrated by Reg. v. Barnsley Licensing Justices itself, as Devlin LJ made clear in 
the passage I have quoted. But I cannot bring myself to hold that a decision may properly be allowed 
to stand even although there is reasonable suspicion of bias on the part of one or more members of 
the adjudicating body.' 
 
In my judgment a reasonable man, acquainted with the practice at FOSFA, would conclude that 
there was a real likelihood of bias on the part of Mr Bridge from the appearance of his conduct 
during the hearing of the 505 case in this court. That impression would not be dispelled, but rather 
slightly fortified, by the letter to Maitre Wanner, the reference to taking instructions from his 
principals, and the two occasions on which application was made to remove him. But it is on the 
appearance of Mr Bridge's conduct during the SOS case in this Court that my conclusion is founded. 
Accordingly, I am prepared to make the order sought." [The parties later came to terms. No order 
was made because Mr Bridge agreed to resign.] 
 
GMBH 


