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THE ROLE OF EVIDENCE IN PUBLIC LAW 1

PART |
Evidencing The Reasons For Decisions In Public Law.

I ntroduction.

The object of this paper isto examinetherole played by evidence in the decision making process of administrative
bodies. The normal approach to analysing administrative decision making is to pigeon holethe various methods of
challenging an administrative decision and to discuss each separately. Whilst this approach is useful inthat it makes
the subject manageableit tendsto treat each areaindependently and does not providean overview of thesubject asa
whole. Thiswork will seek to show that the use of evidenceis central to any decision making process, and that a
conscious effort to develop a principled approach to the treatment of the use of evidencein administrativedecision
making would therefore provide the basis for the further development of a comprehensive system of administrative
law.

Theimpetus for this work came from a study of theinfamous decision reached in Boylev Wilson.! Thefactswere
guitesimple. Mrs Boyle kept a public house, which had been so licensed for over fifty years. In 1904 sheapplied for
arenewal of thelicence. At thelicensing court an inspector of police objected to the renewal on the ground that the
premises were in-sanitary and the district was congested. He was not put on oath and no evidence was provided to
substantiate his allegations. There had been no objectionsto renewal of thelicencein the past and no complaints had
ever been madeto Mrs Boyle. Sheoffered to carry out any recommendationsin regard to the sanitary arrangements
of the premises but the court refused to make any and simply refused thelicence. She claimed that thecourt had set a
policy to refuse the renewal of licencesin her district and was not therefore making a decision on her application as
such as they were so bound to do. It was held by the House of Lords that provided the court acted within its
authority it could reach any decision it saw fit.? There was no question of ignorance, prejudice or bias.®> There had
been a hearing as prescribed under the relevant licensing act.* The court could reach its decision without the
appearance of any objector or evidence.”

Theapproach to administrative decision making has altered considerably sincethistime. It will bedemonstrated that
it would be unlikely that, such a decision would be reached by a modern court. The most striking injustice seemsto
have been thetotal disregard for evidence by the court. Therole played by evidencein the decision making process
would appear, at least at first sight to bevital. Before any decision-maker can make a decision he obviously needsto
have aframework to work within, which tells him what kinds of decisions heisto make and the subject matter which
heistodeal with, setting out hisaims and establishing criteriaby which hewill makethosedecisions. Thetrigger to
decision making may then bean application from an individual outsidethe administrative department concerned, for
example, an application for planning permission, or equally may be sdlf generated by that administrative department
itsdlf to carry out department policies, e.g. should a planning department establish a new office. Evidence then
suppliesthefactual situation around which the decision is made. The quality and rdiability and the substance of the
evidence will shape the actual decision. From the point of view of a person whose interests are affected by the
decision, the content of that evidenceistherefore of great importance. However the ability to control the quality and
reliability of evidence admissibleto the decision-maker depends, inter alia, on who makesthe decision,® wherethey
make the decision’ and how the decision itself is made and by what authority it ismade® Thereis no singleabsolute

1 Boylev Wilson. [1907] A.C. 45.

2 This reflected the view of limited review. See Brittain v Kinnaird Part 2 below.

3 The question of decision making without evidenceis discussed latter, see fn 28 and Part 2 where biasand fetter arediscussed
in detail.

If apolicy is used as an over riding reason for not granting an application the decision may be struck down for afailureto
make adecision at all. Policy may be used asareason for decidingin aparticular way if inthelight of all thecircumstancesit
appears correct to support the policy, but the decision maker should not refuse to consider the matter at all sSimply becausea
guestion of policy isinvolved. See Part 3 below.

®  SeePart 2 generally and reference to the Nat Bell Case.

Thereareavariety of personsinvolved in decision making, e.g. aJudge, chairman e.g. of atribunal, Government minister, or
ahumble administrative officer.

Decisions may be made by ajudgein acourt or at apublic inquiry by a Chairman of atribunal at atribunal or in avariety of
venues by for example, the Arbitration Conciliation Advisory Service, (A.C.A.S). asarbiter or conciliator ; aminister acting
as an appeal agency or as achairman of an inquiry, or even asthe initial decision maker.

8 Thedecision may be classified asjudicial, quasi judicial or purely administrative and the authority to makethat decision may
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THE ROLE OF EVIDENCE IN PUBLIC LAW 2

standard for the quality of evidencerequired whichis applicableuniversally in all decision-making situations, before
a decision can be made. Each decision making setting must be examined separately.

Within the court system evidence is controlled in several ways. Under the rules as to admissibility of evidence,
evidenceis categorised into admissible evidence and inadmissibl e hearsay evidence. Theveracity of oral evidenceto
the court is encouraged by the swearing of oaths, and the consequent threat of prosecution for perjury. Factisdearly
distinguished from belief, impression and other subjective opinions. Oral evidence not given on oath is less
authoritative. The court process affords the opportunity to interested parties to have the evidence cross-examined.
Finally ajudgeor jury will make adecision onthefacts, thelatter with the help of thejudgeto clarify and outlinethe
issues at stake. Appeal exists in the majority of cases to higher courts within the hierarchy of the Supreme Court
structure on questions of fact and of law.? Evenfailing this, since the proceedings of the court arerecorded in detail
and the evidence filed, if at some future date new evidence of a substantial nature is produced which affects the
finding of the court aretrial can be ordered.

Thesafe guards relating to evidencein the court system do not apply to al decision-making fora. The court process
is tripartite, with two adversaries facing each other, and a judge in between who supervises and referees the
confrontation. Evidenceisthe central platform around which the process functionswith each side producing evidence
to support their view of thefacts, and cross-questioning the evidence of the other. A judge decides on thequestions of
law appertaining to theissueand ajury (or ajudgein civil matters) decides thefacts. Questions of policy do not (at
least theoretically) affect the outcome of thetrial.*® Courts are not usually specialised decision-makers.™ Therangeof
decisions courts make are wide ranging and depend on the issues brought before them.

By contrast, within the administrativefield the administrator deals specifically with onetype of problem. Heusually
has a departmental policy to carry out, single handed in anon- adversarial situation where hereceives and evaluates
all the evidence himsdf and makes the decision. Sometimes some method of appeal is provided for, perhapsto a
tribunal. 2 At other times an ouster clause may be inserted which attempts to establish him as the final decision
maker, stating that judicial review is not available and that thereis no appeal, or that an appeal to aspecific body is
the only method of questioning the decision. ** Sometimes no apparatus is provided for at al to question the
decision, on the basis that it is an internal matter for the department alone to decide upon. In questioning such
decisions it is therefore not always possible to raise the issue of evidence directly, since the only method of
challenging the decisionis by judicial review and not by appeal, wherethe central issuewill often bethe question of
evidenceitsdf. Evidence, instead of being the central feature of an appeal becomes an ingredient of the grounds for
judicial review, e.g. ultravires may bethe ground for review. The reason that a decision was ultravires may inturn
be dueto faulty procedure, unreasonableness, illegality etc. Thisis not to say that the evidenceissueis any theless
important, since at the end of the day it may wdl be that it is the abuse of evidence that has caused the faulty
procedure, made the decision unreasonable, or given riseto an illegality. It simply means that it is not so easy to
evince a set of clearly defined rules allowing the interested party to question the use or non use of evidencein that

be granted by act of parliament who may declare the decision to befina or subject to appeal. An ouster clause may seek to
restrict judicial review. See p6 below.

Within the court hierarchy appeal lies from the magistrates court to the Crown court for criminal cases, or tothe Q.B.D. on
guestions of law, and to the County Court for civil cases. This system of appeal continues up to the House of Lords asthe
final court of appeal. Even in the absence of aright of appeal the high court exercises asupervisory role over inferior courts
and applications can be made for judicial review of decisions by inferior courts, though this is rare, since the rules of
evidence effectively ensure that thereis little need for review.

The word policy can be used in two ways. A court unlike an administrative body is not established to carry out specific
functions, e.g. The Ministry of Agriculture - which might have a policy aim to keep the price of agricultural produce at a
certain level - and might only grant assistance to farmers who could achieve the necessary economies demanded by the
policy. Judges do however make so called public policy decisions e.g. G.C.H.Q. case regarding National Security. The
policy is not Government policy and is less specific.

The role of a court is obviously to make decisions, but it does not specialize in decisionsin a specidist field, e.g. arent
tribunal or arating officer only make decisions on rent or rates evaluations.

The statute giving the authority to make decisions will specify if and how a decision will be challenged. There is no
universally applicable process and each statute will haveits own preferred process. A wide variety of methods of challenge
exist under the various statutes.

Thedeclarationisfinal regarding appeal, but the courts have been reluctant to concede their authority to ouster clauses. See
Part 4 below.
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THE ROLE OF EVIDENCE IN PUBLIC LAW 3

decision making process.

Historical Review of The Development of Judicial Review

In previous centuries the role played by the administration in Britain had been quite limited. The build up of the
administrative machinery in Britain started off rdatively slowly. The magistrates office was probably the first
attempt at the centralisation of administrative power inthe 11th century, aimed at the collecting of taxes. Gradualy a
number of offices were set up to deal with land drainage between the 14th to 17th century. During the 18th century
theinterestsin public health and hygieneled to the establishment of major sewage schemes, factory supervision &c.
Theindustrial revolution and the growth of mass transport systems forced the central government to provide nation
wide regulatory agencies. The late 18th and the 19th century saw an unprecedented growth in local and central
government agencies concerned with the regulation of public utilities **

Theearly attempts at controlling administration centered on the use of the Royal Prerogative and theauthority of the
common law and Parliament. From as early as the 13th century the courts used the prerogative writs of certiorari,
mandamus and prohibition to control the exercise of power by the Justices of the Peace who represented the earliest
form of administrative organin England. Initially, the Courts of Star Chamber were used to regulatetheaffairs of the
early forms of administrative body on behalf of theking. Conflict between the crown and Parliament led to the Court
of Star Chamber being used as aprop to regal power. When Parliament wrested power from the Crown the Court of
Star Chamber was abolished. The courts alonewereleft to superviseinferior courts and the decision making process.
Parliament kept its own administration under control through Parliamentary devices. Parliament can regulate the
government departments through the device of Ministerial responsibility and question time. It is questionable how
efficient thisinfact isasacheck on theadministration. Thetimeavailableislimited and the secretariat areskilled at
giving just enough information to satisfy the question maker without embarrassing the minister concerned.
Frequenltgy the object of a question is to score political points rather than to scrutinise detail or to provide any real
control

As aresult a potential conflict arose between the court's role as supervisor of administrative decision making and
Parliament's control over the administration. During the 19th century the courts started to limit the extent to which
they would supervise the administrative decision making process. Unless the decision-maker was aninferior court, or
acted outside his power the courts became reluctant to interfere since the control of political agencies becamethe
business of Parliament. This was possibly not too serious a problem for the individual. Despite the unprecedented
expansionintheareaof central government control of the administration of Britain inthe 19th century, theprimary
concern of government was to improve the health of the nation, which it did through a variety of Public Health
agencies which co-ordinated the actions of the local authorities. The actual scope of government departments was
limited however by apolicy of laissez faire, inthat it was believed that free market forces werethe most appropriate
method of regulating the economy. As a result the individual would not have been so radically affected by
government action as in the present era. Whilst the judiciary have for some not inconsiderable period of time
possessed the machinery to challenge the decision making process within administrative government it hastended to
usethat machinery sparingly. This is probably due to the influence of the 19th century constitutional lawyers
such as Dicey who denied that therewas an administrative government agency which might exercise arbitrary
power in Britain, and which needed an administrative law system to deal with it, This concept was given afurther
impetus by the Donoughmore Committee Report in 1932 which by classifying decision making into judicial, quasi
judicial and administrative resulted inthelatter category being considered to be outside the scope of judicid review.

In recent times the administration has penetrated all aspects of British life, in amanner which far exceeds the 19th
century development of the public health authority. *° It is no longer possible to accept the 19th century view that
thereis no such thing as administrative law and the courts have been forced to face up to thereality of the situation
and to develop a system of administrative law. Many government departments have been established to perform
specific functionsfor thewell being of the populace as awhole. The department, to function well needs clear policy
objectives. Any control exercised over a department's activities by the courts is likely to reduce the speed and
efficiency with which that department functions. By contrast an interested party affected by decisions of the
department will demand theright to challenge and perhaps seek to criticise departmental decisionsand policy that he

14 See Jaffe & Henderson. 1956. 72 L.Q.R. 345 - 365.

> Phil Norton. Dissention in the House of Commons. 1974 - 1979. Oxford Union Press. 1980; O'Hood Phillips. Constitutional
and Administrative Law. 6th ed. pp203 - 205.

16 See Patrick McAuslan. "Administrative Law, Collective Consumption and Judicial Policy." 46. M.L.R. 1983. ppl - 4
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THE ROLE OF EVIDENCE IN PUBLIC LAW 4

or sheis dissatisfied with. Parliament in giving decision-making power to the administration hasto strike abalance
between the rights of the individual and the need to give the department the ability to function efficiently.

How much thought Parliament actually gives to this problem when creating such power is often questionable and
perhaps the reason why this discussion is necessary at all. Parliament is obviously more concerned with the
implementation of policy. Parliament sees atask which it wishes to be performed and isinterested to facilitate the
carrying out of that task. An appeals systemislikely to delay and limit the effectiveness of what Parliament sees as
an essential task which needsto be carried out with all haste. Parliament appearsto presumethat the courts can ded
with any injustice that might arise but ignores theinvidious position that the courts might be placed in attempting to
deal with such situations. Further theinherent conservatism of the courtsis not taken into account. Thedilemmathat
the courts find themseves in attempting to deal with judicial review on the grounds of reasonableness is
demonstrated by the cases of Puhlhofer v L ondon Borough of Hillingdon and R v Secretary of State, ex parte
Butt & Swati.'” An administrative body may be charged with aduty e.g. in thisinstance to house the homdess. The
administrator may have limited resources. There are statutory minimum standards for the quality and standard of
housing that the administrator can supply. Therefore the number of propertiesthat he hasavailableto house peopleis
limited. What category of persons should heregard as homeless ? A generous interpretation of homeessnessresultin
asurplus of applicants to his resources. What is areasonable definition of theterm ?If the courts redefinetheterm
generously they place a duty to re-house on the administrator which he cannot fulfil and for which Parliament is
unwilling to providetheresources. Thisisaproblem, which only Parliament can resolve. Where Parliament affords
no control the underlying philosophy is obviously to givethe decision-maker afree hand. Anyone seekingtoimpose
controls runs the risk of questioning the supremacy of Parliament.

Evidence And Reasons For Decisions.

It isnot necessarily Parliament's fault that it does not deal effectively with theissuesat stake. For morethan acentury
now the prevailing attitude amongst the judiciary has reflected the views of Dicey who proclaimed that Britain did
not have an administrative law process. Dicey believed that sincetherewas no exercise of arbitrary power inBritain
there was no need to develop a system of administrative law to deal with that non-existent arbitrary exercise of
power. It is only in recent years that these myths have been laid to rest. The courts have woken up to the need to
establish acompact court system for dealing with questions of administration, and with establishing auniqueprocess
for dealing with such issues. *® It is perhaps too much to hope for that Parliament will now also respond to the
demandsfor clear guidance on how to deal fairly with review of administrative decisions. Inthemeantimeall onecan
doisto analyse the methods currently in use in the courts and to seewhat role evidence playsin their deliberations.
Themost significant contribution that Parliament could possibly make towards clarifying theroleplayed by evidence
in administrative decision making would be to lay down rules for the giving of reasons for decisions.

Theremediesin Public Law have evolved through procedural devices for seeking redress to administrativeinjustice.
Thesubstance of such claims has become submerged in therhetoric of the procedural devices, so that the evidentia
basis of the claimis not easily challengeable. If an administrative decision-maker hasto giveafull account of the
reason how and why he reached a particular decision then the evidential basis for his decision would be moredearly
disclosed.

A duty to give reasons alone would be insufficient without a sanction for a failure to provide such reasons.
Parliament could either order that such a decision should beremitted to the decision maker with aninstruction that he
provide full reasons for the decision, or the decision could be rendered void by judicial review. The need for such
sanctions can be demonstrated by the conflict which has appeared in theirreconcilable decisions that have recently
been reached by courts on this issue regarding various duties placed upon tribunals under a variety of Acts of

" puhlhofer v London Borough of Hillingdon [1986] 1 All E.R. 467 and R v Secretary of State, ex parte Butt & Swati
[1986] 1 All E,R. 717 ; Seed sothecommentary onthese casesby Sunkin, “Judicial Review after Puhlhofer & Swati Is
the Administration still Challengeable 7' N.L.J. 1986.304 - 306.

18 seethe development of the Q.B.D. of the High Court as the main court for dealing with judicial revue; themodernised Order
53and O’ Reilly v Mackman [1983] 2 A.C. 237 which have simplified the rules rel ating to standing, and set up asimplified
procedure which does not depend on applying for a specific ground for review or a specific remedy. Also since the early
beginnings dating from R v Northumberland Tribunal ex parte Shaw [1952] 1 K.B. 338, and especially Ridge v
Baldwin [1964] A.C. 40 the courts have shown that they are more willing to widen the scope of judicial review and have
refused to be limited by the Donoughmore Committee classification of decision making. See also Part 4 below.
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THE ROLE OF EVIDENCE IN PUBLIC LAW 5

Parliament.’® Sometimes the failure has resulted in the case being sent back to the tribunal with an instruction to
provide reasons.”

Sometimes thefailure has resulted in the decision being rendered anullity.? In yet other circumstancesthefailurehas
been frowned upon but nothing more has come of it.? If the decision is reached, on a false evaluation of the
evidence, on falseevidence, or on acompletelack of evidencethe applicant would behavegroundsfor an application
for judicial review. Thetraditional responseto such a proposition, (evidenced not least by acurrent rductanceto give
full reasons on the part of many administrators, resulting in the large number of applications for judicial review in
recent years, and especially by the numbers of complaints received by the ombudsman) by the administrators in
general is that giving reasons is time consuming and expensive. The obvious reply to this might be that by being
obliged to giveafull account of the reasoning involved in a decision the decision maker is forced to makeathorough
going and properly evaluated decision which he can justify. The result would be fewer dissatisfied applicants, and a
reduction in the number of viable complaints to Ombudsmen and applications for judicial review. Further it would
advise all future applicants of what is expected of them so that they might fulfil the conditions needed to make a
successful application.?

Thereare other possible methods of minimising expense. Obviously it would beimpractical for every administrator
to provide full reasons for every single decision that he might make in the course of his duties. The administrative
burden might beimmense. The majority of decisions do not cause any dissatisfaction whatsoever in any case. Thusif
theright to request reasons were to be given to thosewho find they are dissatisfied with adecision then agreat deal
of unnecessary expense could be avoided. A system of post application for reasonsis preferableto aprior request
system, as currently in operation under the tribunal system since otherwise an applicant who had omitted to make
such arequest would discover that his rights had already been lost to him even before he was aware that he might
need them. Complaints about a failure to provide reasons could first be submitted to an ombudsman who could
decide if there had been such afailure and order that such reasons be provided if the complaint was well founded.
This could avoid the high expense involved in court proceedings and the allegation®* that the provision of reasons
simply encourages litigation.

The problems that are caused by afailure to provide reasons have been recognised for along time now. Indeed as
long ago as 1957 the Frank's Committee Report led to the Tribunals and Inquiries Act 1958 and ultimately to s12.
Tribunals and Inquiries Act 1971 laid down a procedure for reason giving by tribunals provided the applicant
reguested thereason for the decision before the hearing. Sincethen, some Acts of Parliament havea so placed aduty
on persons given power under the act to make decisions to furnish reasons for their decisions. Thereason becomes
fact recorded on the face or the record and is available for an appeal or judicial review of the decision in thefuture.
Unfortunately this procedure does not apply to the administrative decision making process outsidethe protected area
of the Tribunal. Without this protection a decision can in effect be made on the basis of no evidencewhatsoever, and

1 GenevraRichardson Article, The Duty To Give Reasons: Potential and Practice. p448 Public Law 1986. If thefailurereveds
an independent error of law then the failure can be challenged on that basis alone, e.g. the decision may be invalid as a
failure to take account of relevant considerations.

20 M ountview Court PropertiesLtd v Devlin (1970) 21 P& CR. The decision was remitted to the original tribunal for them
to provide reasons for their decision. A failureto comply with s12 Inquiries & Tribunals Act does not providegroundsfor an
appeal on apoint of law.

2L Megaw Jheld in Re Poyser and Mills' Arbitration [1964] 2 Q.B. 467 that afailure to provide adequate reasons itself
amounts to an error of law, regarding s12 Tribunals and Inquiries Act. His reasoning was followed in Givaudan v
M .H.L.G.[1967] 1 W.L.R. 250. and again in Alexander M achinery (Dudley) Ltd v Crabtree[1974] |.C.R. 120.

2 Crakev Supplementary Benefits Commission [1982] 1 All E.R. 498. Wolf J. held that a mere failure to comply with

section 12 did not of itself provide grounds for appeal on a point of law and so unequivocally followed the decision in

Mountview, fn 21 supra.

Genevra Richardson p440 rel ates the three conceptual basis for the argument that openness in government and in decision

making legitimates the process, viz. the economiesthat result, the dignitary theory , and the rationality theory. She contrasts

the benefitswith the criticisms of morelegitimisation theory and concludesthat in the end it amountsto a crude restatement
of the familiar argument that fair procedures result in better decisions.

Genevra Richardson. p461. Relates the restrictive interpretation given to reason giving in some quarters to minimise the

number of appeals that might otherwise be facilitated by such reason giving. The corollary of this might be that the need to

give reasons would improve the decision making process and result in a higher degree of consistency which would in fact
result in less dissatisfaction and thus fewer appeals

23

24
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unless the administrator concerned makes amistake and reveal s that fact he can often resist any formof review of his
decision. Thiswas demonstrated, by the Court of Appeal'sdecisionin R v Lancashire County Council, ex parte
Ruddleston.”” Despite many good intentions shown by Sir John Donaldson M.R.. his judgement showed that he
was unwilling or unable to broaden the scope of judicial review to include a power vested in the court whereby it
could impaose a duty on the council to provide the court with afull account of the decision making process. If the
courts are unable to take in the concept of reason giving by administrative decision-makersthen it is essential that
Parliament takes alead and establishes a duty to give reasons.

A major problem that has surfaced under current Acts of Parliament which imposeaduty to givereasonsisthat the
decision maker might provide reasons for his decisions but that those reasons might be inadequate and in fact,
explain little or nothing to the applicant asto how or why the decision was made. It has been emphasised at dl times
inthisarticlethat there should be aduty to supply full reasons, and not simply reasons for thedecision.?® Whilst the
courts have been willing to recognise the need for adequate reasons they have not always been ableto establish clear
criteriaasto what is or is not adequate. It would be useful if Parliament could spell out guiddines asto adequacy.

Conclusions And Recommendations.

There are occasions when the provision of reasons alonewill still proveto beinsufficient to providethe complainant
with a remedy. The case of Boyle v Wilson demonstrates the problem. Mrs Boyle was told the reason why her
application for arenewal of her licence was refused. The reason, namely that her premises were in-sanitary was
justified by abald allegation by an official unsupported by any evidence whatsoever. Thereisaneed to establish that
the reason is validated by evidence, which shows the reason to be substantiated. Therefore along with the reason
there should be provided the substantive basis for the decision.?” Administrative departments should be obliged to
publish guidelines to potential applicants for decisions by those departments. The guideines should advise the
applicant of what is expected of the applicant in order for him to make a successful application. Compliance with
such standards would then establish alegitimate expectation by the applicant, whichif not achieved would of itself
furnish grounds for judicial review and relief.”® Such guiddines would have benefited Mrs Boylein that shewould
have known that the state of the drains on her premises were vital to the decision. She could have had them
independently inspected and had any necessary remedial work done prior to the application and supported her
application with hard evidence in the form of a surveyor's report. Such evidence once submitted to the court would
become part of the evidence on theface of the record and could not then beignored by the court. Whether or not that
evidenceisin fact vital to the decision (that isto say isjurisdictional or not) isyet another matter, and it isthisvery
guestion which will be discussed in Part 2 below. It would however force the court to admit that its decision was
based on a policy of slum clearance and not on the sewageissueand so clarify what issues wereredly at stake, which
in turn would facilitate a future application for judicial review. ?

% R Lancashire County Council, ex parte Huddleston [1986] 2 All E.R. 941 A.W.Bradley. Openness, Discretion and
Judicial Review. p508 Public Law 1986. Miss H was refused a discretionary grant for an award to study for a degree at
university. Since she had not been resident within the authority's boundaries for three years prior to the application because
her father had been working in Hong Kong she was not dligible for a mandatory award but the council could make a
discretionary award. It seems that since the council would only be reimbursed with 10% of the expenditure there were no
specia circumstances which might justify them granting the award. The council would not disclose under just what specia
circumstances they might make such an award. From that statement it could be concluded that the council might a) never
make a discretionary award ; b) was concerned only with financial considerations ; c) wastaking irrelevant considerations
into account. Equally it is possible that they had taking all factors into account and the decision was impeccable. On a
scarcity of information it isimpossible to tell.

Re Poyser and Mill's Arbitration, fn 23 supra, " proper, adequate reasons must be given .. which not only will be
intelligible, but also can reasonably be said to deal with the substantial points that have been raised". see Genevra
Richardson, p457. The adequacy of the reasoning.

Genevra Richardson argues that facts and expertise are part and parcel of full reasons. pp458 - 468.

See Part 4 on | egitimate expectation, and Ex parte K han, regarding the effect of aHome Officecircular on adviceastowhat
criteria had to be fulfilled before a successful application for an entry permit for an adopted child might be made.

The effect of policy on the exercise of discretion is discussed further in Part 3 below..

26

27

28

29

© Corbett Haselgrove-Spurin 1987



THE ROLE OF EVIDENCE IN PUBLIC LAW 7

PART 11

Internal And External Jurisdiction.

Threshold Jurisdiction Of Decision Maker And Scope of Power .
All decision making within the administrative process is subject to the limitations placed on it by the body which
gives the decision maker authority to make the decision. Thelimitation is represented by the Doctrineof UltraVires.
A decision-maker can only do those things which heis authorised to do. What the decision-maker isauthorisedto do
isaquestion of law. He cannot do thosethingsthat heis expressly forbidden from doing. If thereisapreconditionto
doing something then he may only do it if those conditions actually exist. The existence of the preconditionis a
question of fact. These propositions have been expressed in the form of mathematical formulae by Craig,® and by
Hartley and Griffiths.* Thus

“1). Authority to do X. (Law)

2). Authority to do X, but expressly forbidden fromdoing Y. (Law)

3), If Xexists(Fact) , authority todo Y or must do Y (Law).”
In propositions (1) and (2), if Yiscarried out the body in question has acted beyond its authority. Proposition (2) is
simply amorepreciseversion of proposition (1). Theaimisto delineatethe extent of the power granted by astatute,
to an administrative body. Thus if a body is established to decide what is and what is not a fair rent for rented
property al it can doisto decide how much rent atenant must pay. It cannot instruct thelandlord to make structura
repairsto thepremises. If it wereto do so theinstruction would be ultravires and could be struck down. Anexample
of smpleultraviresisR v G.L.C. ex parte Bromley L .B.G.*wherealocal authority gave agrant to an association
which was not entitled to agrant under the enabling statute. The courts do not interpret the extent of the authority so
narrowly that only thosethings expressly mentioned are covered. The courtswill permit acts reasonably incidental to
those expressly stated™. s11 Local Government Act 1972 states that alocal authority:-

“shall have the power to do any thing which is cal culated to facilitate, or isconducive or incidental to the

discharge of any of their functions”

In proposition (3) if X does not exist but nonetheless Y is carried out, then again it is ultravires, for jurisdictional
error. Itisaquestion of law astowhat isthefactual situation that must exist before the authority may be exercised,
but a question of fact as to whether the situation actually exists. Thus in Re Ripon (Highfield) Housing
Confirmation Order 1938* apower in relation to land was exercisable only if theland concerned was not parkland.
Since theland in question was parkland, the Confirmation Order was ultravires. Similarlyin R v Fullham, H & K
Rent Tribunal ex p Zerek.® Thetribunal had the power to set fair rents for private rented accommodation. The
tribunal had the right to consider any application set beforeit. Lord Goddard stated that "If a certain state of facts
hasto exist beforean inferior tribunal hasjurisdiction, it can inquireinto the factsin order to decidewhether or
not it hasjurisdiction, but it cannot giveitself jurisdiction by a wrong decision onthem." Ineffect, thetribuna can
consider an issue to see whether the necessary precondition exists to enable it to exercise its authority. If the
precondition exists the tribunal can act, but if it does not it cannot.

%0 See P.P.Craig. Text Book. Administrative Law. p23.

3 T.CHartley & J.A.G.Griffiths. Government and Law, p347. Law in Context Series 2nd ed.

¥ RV G.L.C. ex parte Bromley L.B.C. 1984. Times. 27th March. Under s143 Local Government Act 1972 the local
authority was empowered to pay reasonable subscriptions to local authority associations formed for the purpose of
consultation on the common interests of the local authorities of London and for the discussion of Local Government affairs.
The existing association was the London Boroughs Association, which resolved to support central government policy to
abolish the G.L.C. The L.B.A. had a conservative magjority. An alternative association was established called the London
Authorities Association. Its constitution declared that its objectiveswereto fight for local accountability of the Metropolitan
Policeto establish London as anuclear free zone, and to oppose abalition of the G.L.C. In November 1982 theG.L.C. paida
subscription to L.A.A and claimed to do so under the provisions of s143. Bromley challenged the grant and sought a
declaration that the payment wasillegal and ultravires. It was held that under the Act an association, to qualify for agrant,
had to represent all the London boroughs on anon party political basis. The L.A.A. wasaparty political associationandthus
not eligible under s143.

% p.p.Craig. Administrative Law. p109; A.G. v Great Eastern Railway Co. 1880.5 App. Cas. 473. H.L. per Lord Selbourne.

3 ReRipon (Highfield ) Housing Order, 1938, White & Collinsv Minister of Health. [1939] 2 KB 838.

% R v Fulham, Hammersmith and K ensington Rent Tribunal, ex p Zerek (1951] 2 KB 1.

© Corbett Haselgrove-Spurin 1987



THE ROLE OF EVIDENCE IN PUBLIC LAW 8

InReButler, Camberwell Clearance Order 1939 the Housing Act 1936 permitted Clearance Ordersto bemade
regarding certain types of houses which were old and in apoor state of repair. Lord Greene M.R. pointed out that in
deciding what kind of property triggers off the enabling power of the Act isaquestion of law, but that itisaquestion
of fact as to whether the property in question satisfied that description. In Relton & Sons v Whitstable U.D.C.
1967%" aLocal Authority had the power to make a New Street Order but not to make an order for existing streets.
Thereviewing court was theref ore concerned with whether or not it was already an existing street. Similarly inR v
A.L.T.V.N.A. ex parte Davies. 1953% theminister of Agriculture and Fisheries had power to consent toancticeto
quit an agricultural holding if certain conditions existed.

Certiorari issues to quash on the grounds of ultra vires for lack of jurisdiction if it is found on the facts that the
conditions do not exist. All these cases show that theissue of evidence can therefore be broached in these situations
to challenge the decision-making power of an administrative body. A jurisdictional error of fact may be challenged
collaterally in ordinary court proceedings when the court will then be called upon to decide upon the issue before
continuing to consider therest of the case.

In Zerek alandlord agreed to let unfurnished premises to Zerek. When Zerek arrived to take occupation of the
premises, with his furniture, the landlord refused to let him enter unless Zerek first leased his furniture to the
landlord. The landlord then released the furniture to Zerek, in an attempt to make the premises furnished. Zerek
nonetheless applied to the Rent Tribunal for the setting of afair rent . The Tribunal decided that the premiseswere
unfurnished and went on to set afair rent. Thelandlord challenged the decision of thetribunal on the basis that the
premises were furnished and there was a jurisdictional error of fact. Devlin L.J. in the High Court agreed that in
reality the premises were unfurnished and refused to quash the decision. Thetribunal was correct to investigatethe
matter asto whether or not the premises were or were not furnished so as to decide whether or not the caseitsdf was
within its jurisdiction. However, if they had wrongly decided that issue, the correct place to challenge it was
collaterally in an action for higher rents in the county court. Judicial review is not designed to determine de novo
issues of fact. However, Order 53 Civil Procedure Rules and O'Reilly v Mackman® have since changed the
perception of just what is and is not suitable for judicial review, as will be demonstrated latter in this chapter.

The Jurisdiction Of The Reviewing Body.
Since Anisminic Ltd v Foreign Compensation Commission “ it has become clear that astatutory ouster provision

% ReButler, Camberwell (Wingfield M ews) No 2 Clearance Order, 1936 [1939] 1 KB 570.

3" Relton & Sons(Contracts) Ltd v Whitstable U.D.C. (1967) 210 Estates Gazette 955, D.C.

% Rv Agricultural Land Tribunal for Wales & Monmouth Area, ex p Davies [1953] 1 All E.R. 1182.

¥ O'Rélly v Mackman [1983] 2 AC 237. Following a Report of the Law Commission in 1978, a revised Rule of the
Supreme Court introduced a new 'Order 53' procedure for applicants of judicia review by the High Court. The new
procedure affects the remedies of certiorari, prohibition and mandamus, originally known as the prerogative writs, and the
private law remedies of injunction and declaration. Prior to the introduction of the new Order 53 each remedy had its own
separate procedure. The Order avowedly introduced a uniform procedure for all applicants. The applicant appliesfor judicia
review stating the reasons for the application, but without having to specify exactly what remedy isrequired. The court will
decide whether or not thereisavalid questionto be answered, without actually deciding the application, and whether or not
the applicant has a sufficient interest - represented by locus standii or standing under the old rules - and either reject the
application or approve the next stage of the application which is the actual review. The court acts as afilter weeding out
vexatious applications where thereis no real chance of success and attempts to abuse the system by attempting to secure an
appeal against adecision wherethereiseither no appeal or amore appropriate body. The court will not allow anapplication
if thereisamore appropriate body to apply to or where the issue can be dealt with collaterally in another court as pointed out
by Diplock in Zerek, fn 6 above. O'Reilly v Mackman and subsequent cases have shown that the procedureis not entirely
uniform and that the standing requirements still vary with the type of remedy sought, and especially that the standing for
mandamus, i njunction and declaration are higher than for certiorari and prohibition. see Chapter 8. Garner's Administrative
Law. 6th edition.

Anisminic Ltd v Foreign Compensation Commission (1969) 2 AC. 147. The Egyptian Government confiscated all
foreign owned property around the Suez Cana and sold it to Egyptian companies. Anisminic had mining interests
confiscated. The Egyptian government sold the interests to T.A.D.O. Anisminic then advised their former customers to
boycott any minerals produced by T.A.D.O. which they did. T.A.D.O. then approached Anisminic and offered to buy out
Anisminic's remaining nominal interest in the business. A token sum of half a million pounds was agreed which enabled
Anisminic torecoup a small proportion of its losses. The Egyptian Government eventually gave the British Government
£27m as compensation for |oss suffered by British firms who had had their assets confiscated. The task of distributing the
money was given to the F.C.C. The sumwas not sufficient to fully reimburse all thefirmsinvolved. The F.C.C. took painsto

40
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will be ineffectiveto prevent judicial review of threshold jurisdictional matters. The decision isrationalised onthe
basis that whilst Parliament had clearly evinced the view that any decision by the F.C.C. would befinal, only legal
decisions could be so treated. Sincethe body concerned had no authority to make the decision becauseit was outside
its jurisdiction, the court was not in fact reviewing the decision at all, but merely declaring the acts of the body in
making that decision illegal.

Parliament may givethe administrative body jurisdiction to conclusively determine theexistence of someor all of the
jurisdictional facts. Thus in Dowty Bolton Paul Ltd v Wolverhampton Corp No2 * the local authority had to
decide whether land was still required for the purpose for which it was first acquired. Such a decision is not
challengeable for jurisdictional error. The purpose of judicial review is not to provide an appeal. If thisisrequired
then Parliament will have prescribed an appropriate appeal body. The merits of the case are not the concern of
judicia review. For this reason non-jurisdictional errors of law or fact are not subject to judicial review. They are
issues upon which the decision maker is entitled to gowrong. It washeld in R v Nat Bell Liquor sthat under theno
evidence rule adecision maker can even makeanon jurisdictional error of fact evenif he has heard no evidenceupon
which to base his finding.*

Craig however fedsthat Nat Bell should beviewed in the context of thetheory of limited review that was current at
the time that the case was heard and that it is merdly an extension of and a natural outcome of that theory. A court
decides if aquestion of fact isjurisdictional. Then if that question involves a question of fact the court will receive
affidavit evidence relating to that fact. Nat Bell was consistent with the decisions in Bolton, Brittain and
Mahoney® in that alimited review theory was applied to the question of jurisdiction. Sincethe court found that the
issuewas not jurisdictional in any case, thefacts were also non-jurisdictional and so the court was prepared to accept
the decision without evidence. Sincethe watershed caseof R v Northumberland Compensation Appeal Tribunal
ex parte Shaw *“ it has become clear that if anon-jurisdictional error of law appears on the face of the record then
review is possible.

As stated, Simple Ultra Vires and Jurisdictional Error appear quite straightforward to apply. The formulae can
however be complicated by theintroduction of subjective conditions. Thus if the decision maker issatisfied that
X existshemay do Y. In such a situation unless it can be shown that he was not in fact satisfied that X existed the
decision may not be questioned except on the ground of reasonableness, for abuse of discretion and breach of natural

minimise the claims to ensure the money went round. Under the enabling statute afirm would be eligiblefor compensationif
it was a British firm before theincident occurred in October 1956 and if it or its successor in title was British after August
1958.
The question that arose to be decided was whether Anisminic was entitled to compensation since it hadsoldoutto T.A.D.O.
It turned on the interpretation of the regul ation requiring the company or its successor intitleto be Britishin August 1958.
The provision could mean that providing the person who had suffered loss was British in 1956 then they were entitled to
compensation unless they had been taken over by aforeign company. Alternatively it could mean that the assets had to be
held by aBritish firm as successor inftitle. If thiswasso since T.A.D.O. now held theassetsand T.A.D.O. was Egyptianthen
T.A.D.O. not unnaturally was not entitled to compensation. The House of Lords held that the condition that the company was
British in 1956 was a condition precedent and that providing the company that sustained the loss continued to be British it
was entitled to compensation.

“1 Dowty Boulton Paul Ltd v Wolverhampton Corpn (no2) (1976) Ch 13. The court regarded the questionwhether or not
theland was still required by the council for aparticular purpose as one of degree which the council was entitled to interpret
itself. Review in such a situation would amount to an appeal and a fresh decision on the merits of the case, replacing the
council's opinion with that of the court.

2 SeeNat Bell LiquorsLtd (1922) AC. 128.

43 Brittain v Kinnaird (1819) 1B & B 432 ; Rv Bolton (1841) 1 Q.B. 66 R v M ahoney (1910) 2 |.R. 695. Lord Sumner in
Nat Bell (1922] 2 A.C. 128 at 152 - 154. “Furthermore aconviction, regular onitsface, isconclusive of dl thefactsstatedin
it not excepting those necessary to givethejusticesjurisdiction, and it is from the facts stated in the conviction that the facts
are to be collected. Thus, in the well-known case of Brittain v Kinnaird, the plaintiff had been convicted under the
Bumboat Act, and the conviction stated his offencein terms of the Act simply, 'for that he had unlawfully in hispossessionin
acertain boat certain stores, very much asthe conviction runsin this case. He said that his vessel was of 13 tonsburthenand
was not aboat, and sued the justice but it was held that the conviction was conclusive evidence that a boat it was, and no
distinction is drawn which would limit the conclusive character of the conviction as an answer to civil proceedings in
trespass taken against the magistrate.”

And see Below p28 for further discussion on limited review.
“ R v Northumberland Compensation Appeal Tribunal ex parte Shaw [1952] 1 KB 338.
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justice, in that on the known facts no reasonabl e decision maker could have made such adecision. Seethecriteriaof
Lord Greenein Associated Provincial Picture Housesv Wednesbury Cor por ation.* His decision making power
may be reinforced by aformula declaring that heisthe sole person who can decideif X exists and that that decision
isfinal.

Thejurisdiction of aninferior court or tribunal may equally depend on a preliminary question of law or fact, or of
mixed law and fact.* Thus a distinction must be drawn between those errors which arejurisdictional and thosewhich
arenon-jurisdictional. Thetreatment of errors of law and errors of fact also differ so they must aso bedistinguished.
Theproblemisthat noneof thesedistinctionsis necessarily easy to draw. Thisisillustrated below using atheoretical
model, which demonstrates schematically the various consequences of jurisdiction and non-jurisdictional errors.

For the purposes of themodd, let it be assumed that atribunal is set up to decide disputes between the Department
of Health and Social Security and applicants regarding the payment of Family Income Supplementary Benefit (FIS)
to persons below the poverty line, by the D.H.S.S. to applicants. Jurisdiction existsif afamily isbelow the poverty
line.*

Jurisdictional Errors.

v

y

Errorsof Law Errorsof Fact
Incorrect interpretation of the statutory meaning of Incorrect decision that the family arein fact
poverty line. living above the poverty line.

These decision can be struck down by certiorari. An ouster clause will be ineffectiveto
prevent the application of judicial review in such asituation, sincethe decision has been
taken outside thejurisdiction of the decision maker and assuchisnot a“rea” decisionat
all as demonstrated by the decision in Anisminic above.

Non - Jurisdiction Errors.

'
y '

Errorsof Law Errorsof Fact

Incorrect interpretation of the statutory formula Incorrect assessment of the amount of benefit
for assessing F.1.S. due under F.I.S.

Error on the face of therecord. Certiorari issues Decision stands. No review. Thetribunal can
to quash unless thereis an ouster clause. make this error..

In recent times the question has been posed as to whether or not the distinction between jurisdictional and non-
jurisdictional errors of law has ceased to exist. The debate started with the House of Lords' decisionin Anisminicv
F.C.C." Asmuch as anything the court was seeking to find away around an ouster clause, without at thesametime

45 Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB. 233. ; See also Part 3 on the issue of
reasonableness,

% See Emery & Smythe 1984. L.Q.R. 612 at 616, 629 and 630 and Tsakiroglou v Noblee Thorl [1962] A.C.93. asto the

categorisation of questions of mixed fact and law as questions of degree.

It should be noted that the notion of a"poverty line" is not intended to represent any presently clearly defined legal term of

art, though the scheme presented presumes that such a notion does in actual fact exist, if only for the purposes of this

example. The scheme should permit the reader to more readily place the succeeding commentary into perspective.

Anisminic. Seefn 11 supra.

47
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appearing to openly question the supremacy of Parliament as the supreme law making body inthe U.K. TheF.C.C.
wasto bethefinal arbiter of claimsfor compensation by firms claiming loss of businesses as aresult of the Egyptian
Government's nationalisation of the Suez Canal. The F.C.C. incorrectly limited the number of applicants by
misconstruing its guidelines contained in an Order of Council, so that only firms, which were taken over by other
Britishfirms could claim. Effectively, no oneat all would be ableto make asuccessful claim sinceall the successors
intitleto the businesses were Egyptian, though a British firm with an Egyptian subsidiary might have been digible.
Plainly a great injustice was being perpetrated by the F.C.C. and so the courts were eager to find away to interfere
with thefinding. It did so on the basis that the F.C.C. could only makefinal decisions aslongasit remained withinits
jurisdiction. Any decision madewhilst outsideitsjurisdictionisno actual, "real" decisionatal. Unfortunately their
lordships were divided asto whether or not thedecision wasin fact jurisdictional or non-jurisdictional. Lord Morris
thought the error was non-jurisdictional and Lord Pearson found that there was no error at all.

The House of Lords in Anisminic v F.C.C. operated on the assumption that there was a distinction between
jurisdictional and non-jurisdictional errors of law. Sinceit fudged theissue of how to distinguish between the two,
commentators™ soon started to express the opinion that the distinction was impossibleto draw and for all practical
purposes of no significance. Since a loss of the distinction would destroy the only basis on which the judges in
Anisminic could legitimately have set the finding of the F.C.C. aside without impinging on the supremacy of
parliamentary law making such a proposition was not wise, evenif it seemed to be based on common sense, namely
that Parliament must logically haveintended for the F.C.C. to distributethemoney, and the construction placed on
the enabling legislation by the F.C.C. would have prevented them from doing so. If the F.C.C. had consistently used
the same interpretation each timeit considered an application then no doubt Parliament would have been forced to
amend the enabling legislation so that the money could be distributed. However, if that construction was only
applied to some applications as a method of reducing the number of claims on the fund then without the decision
reached by the House of L ords there would have been no way of challenging the obvious injusticeto those applicants
who had otherwise legitimate claims eliminated by such a decision.

However, if thereis no distinction between jurisdictional and non-jurisdictional errors of law then theouster dauseis
effective and Anisminic is wrongly decided. Nonetheless, Lord Denning attempted the impossiblein PearIman v
K eeper s of Harrow School 1979. Denning took his lead from the views expressed by Lord Diplock in his extra
judicial address to Cambridge University. 1974.>
“The F.C.C. had made a mistake as to the law applicable to a particular claim beforeit. In asking itsaf the
wrong question inthe case beforeit, as every tribunal must inevitably do if it makes any mistakeasto thelaw
applicableto thefacts, the F.C.C. acted outsideits jurisdiction. The decision renders obsolete the technical
distinction between errors of law which go to jurisdiction and errors of law which do not."

Denning held in Pear Iman that the distinction no longer existed. LaneL.J., dissenting, held that theerror in question
in that case was non-jurisdictional. Eveleigh L.J. thought that it was jurisdictional. Finaly in Re Racal
Communications Ltd [1981]* the House of Lords held that Pearlman was wrongly decided. The error was non-
jurisdictional and there was a distinction between thetwo forms of error. Following Lane's dissenting judgement the
distinction is between an error of law on which jurisdiction depends and an error of law asto the merits of the case,
which is what the court is there to decide in the first place. Unfortunately this is not the end of the matter. In
Pear Iman the court had attempted to review a case which had progressed from the County Court to the High Court
and from which no appeal provision existed to the Appeal Court. It was within the sole jurisdiction of the High
Court. Diplock drew adistinction between administrative tribunal s and authorities and inferior courts. All errors of

49 eg. see Craig, Administrative law pp336 - 338.

0 pearlman v K eepers and Governors of Harrow School (1979) QB 56. H.W.R.Wade. Anisminic Ad Infinitum. 1979.
L.Q.R. 163. ; Jurisdictional review for jurisdictional error. J.Griffiths. 1979 C.L.J. 11.

®1 Stanley De Smith Memorial Lecture. Reported at 1974 (33) C.L.J. p233, at p243.

2 Re Racal Communications Ltd [1981] A.C. 374 on appeal from Re A Company [1980] Ch.138. This involved an
application for judicial review from aHigh Court case. It was hardly surprising that the House of Lords found that the High

Court judge’ srulings were not subject to judicial review on aquestion of non-jurisdictional error. Either therewould be an
appeal from the decision or there would not. ; Jurisdictional Review of Errors of Law. John Griffiths. Vol 39. 1980. C.L.J.
232. It took 27 pages of aHouse of Lords judgement to establish that alocal valuation court was in fact an inferior court.
H.W.R. Wade. New twistsin the Anisminic Skein. 1980. 96. L.Q.R. 429. ; J.Griffiths. Jurisdictional Review of errors of
law. 1980 C.L.J. 232.
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law made by tribunals and other administrative authorities are jurisdictional. As far as courts are concerned only
jurisdictional error isreviewable.

In the light of the decision in Re Racal a decision made by a court of law could place a complainant at a
disadvantage as far as judicial review is concerned. This resulted in a number of cases where the classification of
certain decision-making fora as courts was challenged.® In R v G.M .Coroner's Court ex p Tal ** it was declared
that the Coroners Courts are not courts for this purpose.

Regarding judicial review of decisions reached by courts it is still necessary to draw a distinction between
jurisdictional and non-jurisdictional errors of law. The judges do not find this an easy task, and clearly applicable
criteriaarelacking for drawing the distinction. This may well be because as several commentators™ havepointed o,
the answer all depends on the way one places the question as to whether it is jurisdictional or not and even as to
whether it is fact or law. Professor de Smith™ has suggested an alternative jurisdictional test :-
“1t would seema reasonabl e wor king hypothesis to assume that when a court hasjurisdictiontoreviewthe
decisions of an administrativetribunal on questions of law, itsintervention should extend to those matters
upon which its decisions are likely to be better than those of the tribunal under review.”

He does not say how an application of this would solve the sticky problem of ouster clauses, though perhaps he
envisages Parliament solving this problem at the sametime that it sets new criteriafor judicial review.

As noted by various commentators, e.g. Professor Wade™, thelaw / fact distinction is also difficult to draw. Earlier it
was pointed out that under the no evidencerulein Nat Bell L iquors,58 adecision could bereached, onthebasis of
no factual evidence. Modern cases, by regarding it as a matter of law rather than fact, have been able to find
jurisdiction in later cases. In Global Plant Ltd v Secretary of State for Health & Social Services* it was held
that if aMinister makes afinding without evidence, it isan error of law. The Minister had decided that two drivers
were employees and so the company had to pay aNational Insurance Contribution on their behalf, which would not
have been due if they were independent contractors. The minister had evidence before him on which to base the
decision. It was not the court's task to decide the case on its merits. The court could find that the decision was one
which, no reasonable decision-maker could have reached (the hypothetical doppelganger test) in thelight of all the
facts. However providing the decision was one which could have been reached by the decision maker, asit wasinthis
casethen the court would not interfere, (It waswithintheband of reasonableness surrounding adecision onthegiven
facts.) Garner® notes that only Jurisdictional errors of fact can be converted into Jurisdictional errorsof law by alack
of evidence, hencethe distinction between Nat Bell and Global Plant. Doesthis mean that inthelight of Re Racal
thereis no distinction between Jurisdictional and non-Jurisdictional errors of fact for tribunals but thereisfor courts
of law, and if sowhat was the distinction between the missing evidencein Nat Bell and the sort of evidencewhich
if lacking would have led Lord Widgery to strike down the minister's decision in Global Plant ? Garner does not

3 eg.A.G,vB.B.C.[1981] 1A.C. 303.

* Rv Greater Manchester Coroner's Court ex parte Tal [1984] 3 All E.R. 240.

% Wade 1979.L.Q.R. p163at 166. fn 20 above ; Emery & Smythe. Error of Law in Administrative Law. 1984 L.Q.R. 612. a
p617 notesthe warning of Professor Wade, Administrative Law 5th ed p817 that “there can hardly be a subject onwhichthe
courts act with such total lack of consistency as the difference between fact and Law". The categorisation may depend on
policy. The court decidesif it wishesto intervene as amatter of policy and then classifies the question as one of fact or one of
law by asking the appropriate question which resultsin an affirmative answer oneway or the other. Thisisespecidly soif the
guestion is one of mixed fact and law where, it is difficult to establish criteriafor the classification. Emery & Smytheargue
that the courts are becoming more consistent and set out what they believe to be effective criteria for determining the
guestion.

% De Smith : Judicial Review of Administrative Action. 4th ed. 1980. pp127-128.

> Wade. 1979, L.Q.R. p166. and see fn 20 supra. Emery & Smythe, p614 describe the division and categorisation of
guestions of mixed question of fact and law into separate questions of fact and law involved in the decision making process
as athree stage process whereby the court engages in (i) fact finding, (ii) rule stating and (iii) rule application. The three
stages may not occur consecutively or even separately, but they areimplicit in deciding anissue. Thethree stagesprovidean
analytical framework within which to identify and characterise the types of error which may occur. Evenif one acceptstheir
scheme as a viable method of categorisation even they accept, that the issue has been inconsistently dealt with by the
judiciary.

% Rv Nat Bell Liquors[1922) AC. 128. see above p20.

% Global Plant Ltd v Secretary of State for Health and Social Services1972 1 Q.B. 127.

0 Garner's Administrative Law. 6th ed. p102. foot note 19.
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elaborate.®

In Ashbridge I nvestments Ltd v Minister of Housing and L ocal Gover nment® Lord Denning M .R. stated that
the scope for review in statutory application cases may be wider than in inherent review cases and so covered any
error of law, with theresult that no evidence became an error of law. Thisisexhibited by Colleen PropertiesLtd v
Minister of Housing and Local Government®. A local authority declared two rows of houses to be within a
clearance area under the Housing Act 1957. The authority could compulsorily purchase 'any adjoining land the
acquisition of which is reasonably necessary for the satisfactory development or use of the cleared ared. Thelocal
authority sought to acquire property adjacent to thetwo rows. The owner objected and apublicinquiry washdd. The
authority submitted no evidence to support their claim that the property was needed to develop the area and the
inspector submitted areport stating that the acquisition of the property was not necessary. The Minister of Housing
rejected the report and confirmed the compulsory purchase order. The Housing Act 1957 provided for a'statutory
application to quash' procedurefor judicial review, and the applicant used this procedureto challengethe Minister's
decision. The Court of Appeal quashed the Minister's decision because there was no evidence on which he could
reject theinspector'sfindings. The case could have been decided on the basis of jurisdictional error of fact, soonthe
facts of the case Denning's findings were obiter.

Garner fed s that the distinction between statutory and inherent applications for judicial reviewisvita.** Outsidethe
area of statutory applications to quash, 'no evidence' is not in itself aground for challenge.

It has already been remarked that the courts have viewed therole of review from a variety of perspectives ranging
from that of limited review in the early 18th century, through to that of extensive review culminating in the recent
redrafting of Order 53 and cases such as O’ Reilly v Mackman. Part of the problemin reviewing the caselaw on
jurisdictional errors and non-jurisdictional errors is that the judges do not use consistent terminology but rather
reflect the language of the perspectivethat they are operating under at any particular time. An understanding of the
various perspectives is essential to understanding the conflicting categorisations given by judges to questions as
being ones of law or fact and as jurisdictional or non-jurisdictional. Craig® discusses this issue at considerable
length.

Under the theory of limited review if the subject matter lies within the tribunal's jurisdiction then any conditions
qualifying the X factor inthe equation “if X {qualified by a,band c} thendo Y”, that istosay a, b or ¢, will not be
reassessed by the court.® In Brittain v K innair d the magistrate had criminal jurisdiction where certain goods were
carried in aboat. The defendant was convicted of carrying such goods in avesse which the defendant claimed was
not aboat. The classification of the vessdl as a boat was held not to be jurisdictional. Thejurisdictional matter was
whether or not he was carrying the goods covered by the Act. Since he was the magistrate was not outside his
jurisdiction.

Similarly in R v Bolton®’ the applicant was evicted from his property. Under the relevant statute a pauper could be
evicted from property. The chargewas properly laid under the statute. The court held that themagistratewas entitled
to classify the applicant as a pauper despite the fact that he had paid his rates and maintained the property. The
theory of limited review has received considerable support by Gordon who has written extensively inthelaw journals
on the subject.®® Gordon criticisesthe collateral fact doctrine. All powers and duties exercised by virtue of any Act
of Parliament are subject to a condition that a certain state of affairs must exist first, but it isfor the body entrusted
with the power to determine whether or not that state of affairs exists. The collateral factors conditioning the
existence of the X factor cannot be subdivided into preliminary and essential factors, sincethe conditioning factors
are represented by the sum of those conditions. Thereis no workabletest to distinguish between jurisdictional and
non-jurisdictional conditioning factors. The cases on the subject cannot be reconciled. Gordon’ stest istoo rigid. It

61 Seealso, below at p31. for Craig's explanation.

2 Ashbridge InvestmentsLtd v Minister of Housing and L ocal Gover nment [1965] 3 All E.R. 371. ; Garner p102.

8 Coleen PropertiesLtd v Minister of Housing and L ocal Government [1971] 1 All E.R. 1049.

% See p30 below for Craig's viewpoint. ; Garner's Administrative Law. 6th ed. p164 ; Re Racal suprafoot note 23 ; South
East AsiaFireBricks Sdn Bdh v Non-M etallic Mineral Products M anufacturing EmployeesUnion [1981] AC 363.

Craig, Administrative Law. p316 - 149.

6 Craig. p304 — 305.

67 Brittain v Kinnaird ; R v Bolton. See fn 14 supra.

8 Gordon. The Relation of facts to Jurisdiction. 1929. 45 L.Q.R, 458. fn 6 supra; Craig p304.
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affords too much power to the decision-maker. Theargument iscircular. Theissueiswithin thejurisdiction of the
decision-maker, provided the subject matter is properly placed beforethat body. Sincethe qualifying factorswithin
the bracket cannot be looked at this will nearly always be so, so there is no method of challenging a body which
assumes jurisdiction beyond that intended by Parliament.

Under the collateral or jurisdictional fact theory the court seeks to distinguish between parts of the X factor, so that
some parts of it are jurisdictional and other parts are not. Whilst the theory attempts to seek out a middle line it
provideslittlein theway of predictive guiddines to theway any new situation which has no direct indistinguishable
precedent might be decided. The court has to separate those factors, which go to the merits of the case from those
which merdly qualify the X factor. These can befurther subdivided into thosewhich go to thejurisdiction of thecase,
and those which do not. The courts that have used the doctrine assumethat there are non-jurisdictiona dementsthat
qualify the X factor. The problemisto devise aworkabletest to distinguish them from thejurisdictional € ements.

A theory of “extensivereview” has been advocated by Gould.®® Hewould separate those factors going to the merits
of the case from those that merely qualify the X factor. Since the X factor goes to the jurisdiction of the case he
would not attempt to separate any of the elements qualifying the X factor at all. Gould'stheory would forcethe courts
to interfere whenever any factor qualifying the X factor was missing and would leave the courts with no room to
manoeuvre. The present activist stancetaken by the courts™ may appear to resemblethe result advocated by Gould,
but it is one achieved by a generous interpretation by the courts of what is at present considered to bejurisdictional
rather than by a blanket acceptance that all ements qualifying the X factor are jurisdictional. The theory of
extensivereview isbased on three premises. Questions of law have only one answer which must be provided by the
courts. Thisistheonly way control can be maintained over bodies outside of the superior courts. Any clause, which
indicates a contrary intention to these premises, will beinterpreted almost out of existence.” However thesimplefact
that a caseis disputed demonstrates that questions of law can and do have more than one answer. Which answer is
preferred is asubjective choice. Thereare no objective criteriafor making the choice. In many cases Parliament will
have chosen a body speciaising in the subject matter at hand to make the choice. There is no good reason for
concluding that a court could or should be better equipped to makethe choice. The courts are not the only institution
that can control the administrative process. Parliament, through question time, subcommittees, boards of inquiry and
the Ombudsman can provide a measure of contral.

It is clear that the courts have moved a long way from the concept of limited review formulated in R v Bolton,
Brittain v Kinnaird, and R v Mahoney? once more. The collateral fact doctrine has been in existencefor along
time and has operated side by side with the limited review doctrine. It was used as early as 1632 in Nichols v
Walker ™ to decide which of two boroughs had the right to levy poor law rates from a house-holder. Similarly in
Bunbury v Fuller it was held that in the circumstances a court could not find in an action for debt for non-payment
of tithes. An assistant tithe commissioner had incorrectly ruled that the land was subject to tithes. Since hisfinding
was incorrect the court had no jurisdiction over the matter. The assistant tithe commissioner wasin effect attempting
to give the court jurisdiction in asituation whereit had none. With the exception of the statutory application cases”™
attempts to distinguish between limited review and collateral fact cases on the basis of different wording in the

% Gould, "Anisminic and Jurisdictional Review" [1970]P .L. 358. ; Craig. p307 fn12.

0 With the decisionsin Pulhofer v Hillingdon L.B.C.[1986] 1 All ER. 467 HL and Ex parte Swati [1986] 1 All E.R. 717,
CA it has been suggested by Sunkin in 1986 N.L.J. 304 that the courts may be signalling a retreat from the activist,
interventionist stance. ; G.L.Peirisin "Jurisdictional Review and Judicial Policy, The Evolving Mosaic" vol 103 L.Q.R.
1987, p66 at 105 concludes that whilst jurisdictional concepts have been widened the courts have been forced to find other
methods of limiting review so that the end result isthat little change hasin fact been achieved. However, concretegainshave
been made by the courtsin their treatment of evidence within the decision making process which are unlikely to be negetived
completely. It is obvious that alimit must be placed on the courts so that judicial review does not disintegrate into appeal. (
See chapter 5 below ) The arbitrary distinctions applied to jurisdictional error was not the ideal method by which to limit
review. In the light of modern judicial thinking the theory of limited review is unlikely to return.

" Craig. p25.

2 Seefn 14 suprare Brittain v Kinnaird, R v Bolton & R v Mahoney.

3 Nicholsv Walker 1632 - 1633 Cro.Car.394. Since two competing boroughs wished to levy a rate from the household the
court had to make an interventionist decision to decide which could legitimately make the levy. The obvious method of
reaching a decision was to find that only one of them could be acting within the jurisdiction afforded by the relevant statute.

" Bunbury v Fuller. (1853) 9 Ex.111 per Coleridge J at p140. ; see Craig p318.

" Presuming that the distinction between statutory applicationsis as vital as Garner believes. See fn 34 supra.
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enabling statutes are not redlistic. For thisreason Craig’® sees the difference between Nat Bell and themodern cases
simply as the result of moving away from the theory of limited review.

How much evidence is needed before a decision becomes valid ? This is a difficult question to answer especially
where, as in Ashbridge and Secretary of State for Education v Tameside M.B.C.”" the power is expressed as
being operable where the decision-maker is "of the opinion that" certain conditions exist, or is "satisfied that”
someone has acted in a particular manner. The courts have recently been prepared in such situations to find that a
minimum content of evidence is necessary for the decision-maker to form an opinion.

In Ashbridge Lord Denning M.R. found that the court could intervene if the Minister concerned acted on no
evidence, or reached a decision to which on the evidence he could not reasonably have come. In Tamesideit washeld
that wherea Minister had to decide on the reasonableness of the acts of alocal education authority the court had to
inquire into the existence of facts relied on by the minister, to ensure that the minister “took those facts into
consideration; made a proper sdlf direction as to those facts did not consider other irrelevant facts in his
decision, but that the evaluation of those facts is for the minister alone.” ®

Thecourt when it interferes does so on the basis that thetribunal concerned has erred in law. Craig fedsthestatus of
these casesis unsure in that they were concerned with a statutory form of control and not the common law and that
House of Lord's cases to the contrary were not mentioned.”

Inthemgjority of casesit is not possibleto challengethe opinion of the decision maker onthe basis of jurisdiction a
all sincethe existence of the dements qualifying the X factor becomes the subjective opinion of the decision maker
and ceasesto beaquestion of fact or law, jurisdictional or otherwise. Theonly way the decision canbechalengedis
on the basis that no reasonable decision maker could have arrived at that decision in the circumstances.

Thegroundsfor judicial review for unreasonableness will be considered in Chapter 3 below. However, anumber of
cases have established that where the liberty of the applicant is involved there must be a minimum content of fact
availableto the decision maker before he can reach an opinion on the existence of astate of affairs which goestothe
jurisdiction of the case. In R v Secretary of State for the Home Department ex p Khawaja ® it was held that,
when theliberty of asubject is at stake, sufficient evidence which merely givesriseto abdlief that acertain state of
affairsexists, is not enough. Therelevant facts must be actually proved and amistaken belief isreviewable, Therules
established in K hawaja may not lay down general criteriafor the exercise of opinion by adecision maker and may
only apply wheretheliberty of asubject isat stake. The court justified its ruling that the decision had to be based on
evidence on the need to protect the freedom of theindividual. Future courts may extend theruleto include other and
wider categories of subject matter of interest that also need protection. Eventually it could evolveinto ageneral rule
applying to all rights. Equally the courts may restrict the rule strictly to cases where liberty of the individual is
involved.

In Zamir® the court was concerned with the question whether animmigrant'sentry certificate had been obtained
by fraud. The House of Lords, Lord Wilberforce in particular, held that under s26(1)(c) of the Immigration Act
1971 anillegal entrant included not only the clandestine entrant into the U.K. but also someone who entered by

% Craig p318.

" Ashbridge I nvestmentsLtd v Minister of Housing and L ocal Gover nment (1965) 1 W.L.R. 1320.; Secretary of State
for Education and Sciencev Tameside M .B.C. (1977) A.C. 1014.

8 Per Lord Wilberforcein Tameside, [1977] A.C. 1014 at 1047. " If ajudgement requires, beforeit can be made, theexistence
of somefactsthen, although the evaluation of those factsis for the Secretary of State alone, the court must inquire whether
those facts exist, and have been taken into account, whether the judgement has been made upon aproper self direction asto
those facts, whether the judgement has not been made upon other facts which ought not to have been taken into account. If

o those requirements are not met, then the exercise of judgment, however bonafideit may be, becomes capable of chdlenge."
Craig. p332.

8 Rv Secretary of Statefor theHome Department, ex parte K hawaja[1983] 1 All E.R. 765; and ex parteK hera. Both
cases were heard at the same time. A series of cases which preceded these two had considerably restricted the rights to
judicia review of immigrants against decisions reached by the immigration officials concerning the classification of such
immigrants asillegal entrants see R v Secretary of Statefor theHomedepartment, ex parteHussain (1978) 1W.L.R.
700; R v Secretary of Statefor theHome Department, ex parte Choudhary [1978] 1W.L.R, 1177; R v Secretary of
State for the Home Department ex parte Jayakody (1982] 1 W.L.R. 405.

8 Ry Secretary of State for the Home Department, ex parte Zamir [1980] Q.B. 378; A.C. 930 ;
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deception. It represented abreach of s26(1)(c) of the Act, and s33 definesillegal entrant to includeapersonwho had
entered in breach of theimmigration laws. Wilberforce stated that an immigrant is under a positive duty of candour
and afailureto disclose all material facts amounts to deception. The scope of review for such adecision was limited
to the Wednesbury band of reasonableness principle. Zamir's application for habeas corpus was rejected.

Inex p. Kheraan 18 year old Indian citizen applied for and was granted an entry certificatein 1974. Hisfather had
settled inthe U.K. in 1972. Under the regulations as a dependant son under the age of 21 he was granted indefinite
leave to enter in 1975. Unknown to the immigration officer Khera had married in 1975 and so was no longer
dependant on hisfather. Khera had not been questioned on the matter. There was no evidencethat hehad ddiberately
or knowingly concealed the information. Khera was made subject to an order detaining him pending summary
removal since there were reasonable grounds to conclude ( under the Zamir formula ) that he was an illegal
immigrant.

Inex p. Khawaja asimilar order had been made. Khawajaa Pakistani national had gonethroughaMudimmarriage
ceremony to Mrs Butt in Belgium. They flew into Manchester airport and presented themselves to different
immigration officers. Heindicated an intention to stay for aweek and received avisitor's entry permit for amonth.
The couple latter married in England. Khawaja had deliberately concealed his intention to settle in England. The
House of Lords reconsidered the meaning of illegal entrant. Under s33(1) Immigration Act 1971 anillega entrantis
defined as a person unlawfully entering or seeking to enter the U.K. in breach of theimmigration lawsand
includes a person who has so entered. TheH of L held that a person perpetrating afraud is covered by theact. Fraud
and deception include a deliberate failure to disclose material facts, where the applicant realises that such facts are
material.

The scope of the courts powers to review the legality of an order to detain and remove an alleged illegal entrant.
Under s4 and schedule 2 of the act the immigration authorities can remove and detain pending removal ‘illegal
entrants. Zamir had held that the officer concerned could exercise these powers if he had reasonable grounds to
bdieve the person was anillegal entrant. The applicant would have to show both that he was not anillegal entrant
and that the officer concerned had no reasonable grounds to believethat hewas one. Thisview wasrgectedin Khera
and Khawaja. The officer had to provethefact that theleave to enter was obtained by fraud. If the entrant wasnotin
fact anillegal entrant the court could review the decision. A reasonable ground for bdief alone on the part of the
officer isinsufficient. It was decided that Khera's detention wasillegal, but that since Khawaja had been ddiberately
deceitful his detention order would not bedisturbed. Nigd P Gravel 15,2 doulbts that therulingsin Kherain actua fact
made any difference since the Home Office could still go through deportation procedures. However as pointed out by
Andrew Grubb,® the important issue of habeas corpus is involved. The applicant retains his freedom pending
deportation proceedings and hasimportant appeal rights appended to those proceedings. Peter Cane”* condudesthat
K hawaj a indicates that the courts may be moving towards a substantial evidencerulewhich might replacethetheory
of jurisdictional fact, but which would operate on asliding scale depending on theimportance of theissues at stake.

Conclusion

Where the existence of dements qualifying the X factor are the subject of the decision maker's opinion it has been
demonstrated that there are problemsin examining the quality of evidence needed before a decision maker canreach
adecision. If aprincipled approach to the use of evidence wereto be devel oped then consideration would havetobe
givento extending therules as applied to K hawaj a to cover awider range of subject matter. In the meantime, where
the opinion of the decision maker on such matters arises then the next form of review to be examined, namely
reasonableness appears to be the most likely way that the opinion and the quality of evidence onwhich it has been
based can be challenged.

82
83
84

"Removal of Illegal Entrants The Scope of Judicial Review" 99 L.Q.R. 1983 p363 at 371
"Illegal Immigrants — ‘ Nothing to declare’ - the House of Lords Rethinks' C.L.J. 1983. p184 - 187,
"Anintroduction to Administrative Law. Clarendon Law Series. Ch 3. Questions of Law and Questions of Fact at p62
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PART I11
Evidence And The Exercise Of Administrative Discr etion.

Policies Governing The Exer cise of Discretion

A decision-maker is presented with an issue that he has to settle. Logically, before he can proceed towards making
that decision he must assemble all the facts relevant to theissue. He will then apply whatever criteria he has been
supplied with, by the statute authorising him to make the decision, to the facts as known to him and make his
decision. Viewed from this perspective the decision making process is amechanistic one based on issues of fact and
the application of legal principles, and as such is onewhich isinfallible and cannot go wrong. Such a perspective
however ignores the human dement in decision making. In Part 2 above it was demonstrated that a subjective
element may beintroduced into the discovery of jurisdictional facts by making the existence of thefact subject tothe
opinion of the decision maker. Equally the appropriate course of conduct to be pursued by the decision maker can
become a matter of subjective opinion by the introduction of a formula stating that the decision maker should do
whatever he fedsis most appropriatein the circumstances. The decision-maker is given adiscretion asto what, if
anything at all, he should do in the circumstances. I|n many instances the influence which facts and therefore evidence
actually have on the decision can be severely restricted by the application of a subjectively worded formula. The
discretion replaces the duty. A duty is arule, which can be more easily enforced since there is only one course of
action that the decision-maker is allowed to pursue.®

Thedecision-maker may be given thediscretion for anumber of reasons. Heis often considered to bean expert inthe
field in question and therefore the most appropriate person to makethe decision. Heis given the discretion to allow
for moreflexible decision making and to give him room to manoeuvre. Often hewill haveto balancetheinterests of
persons affected by the outcome of the decision with theinterests of the administrative department that heis acting
for. The decision-maker may be guided by a sdlf generated, or department generated policy. A policy may be
challenged by way of judicial review intwo ways. Firstly, the policy may act as afetter on the exerciseof adiscretion
within the decision making process. If the policy acts as a fetter the result is that the decision-maker may not be
carrying out his statutory duty at al and so the policy may be struck down. Secondly, the policy adopted by the
decision-maker may not reflect the criteria under the enabling legislation. Applying the policy may result in an
attempt to achieve improper purposes, which would accordingly be ultravires.

Policy in this context can beiethe meaning giventoit in ordinary parlance. D.J.Galligan providesauseful discourse
on theuseof policy in administrative decision making.®® A discretionary power is considered, by many theoristsand
judges as something which requires each decision to be made according to the circumstances of the particular
situation, free from the constraints of preconceived policies as to the ends and goal s to be achieved by such power.
He suggests that an alternative and better view isthat :-
“discretion entails a power in the decision maker to make policy choices, not just to deal with the
individual case, but to devel op a coherent and consistent set of guidelines which seek to achieve endsand
goal swithin the scope of power s and which deter mine particular decisions policy representsachoicebya
decision maker, acting within the scope of his discretionary powers, to adopt or pursue a course of action
wher e such course of action embodies or contributes towards achieving a goal or end which the decision
maker considers desirable, advantageous or expedi ent."%’

Any decision maker entrusted with wide discretionary power will be obliged to develop some guidelines to aid
decision making on routine matters. L.L.Fuller observed that “inactual systemsfor controlling and directing human
conduct, atotal failure to achieve anything like ageneral ruleisrare" ®

& |twasdemonstrated in Part 2 abovethat the existence of aduty provides no guaranteethat that duty can easily beenforced.

In many situations the existence of circumstances which invoke the carrying out of the duty will form the central issue.
Where the existence of such circumstances is a matter of opinion for the decision maker then unless the decision maker's
opinion is one which no reasonabl e decision maker could have held, there will be no way to challenge the decision and thus
enforce the duty.

% D.J.Galligan. "The Nature and Function of Policies within Discretionary Power." 1976 Public Law, 332 - 357.

87 Galligan. p332.

8 |.L.Fuller."Themorality of law." 1969. p48. Seealso Loughlin . Procedural Fairness A study of the crisisin Administrative
Law. p237.
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It is perhaps as well to distinguish at this stage between broad issues of policy, which will be discussed later in
relation to reasonableness, and to the finer stages of policy which are akin to guiddines for more specific areas of
decision making. Galligan adopts the word “individuation” to describe the process of adopting or developing
guidelines by generalising policies to give content to discretionary power, which is constant from one decision to
another, and nominates the guides that result as principles of individuation." Principles of individuation guideand
condition the choice of the decision-maker in a particular case. They may be broad, flexible guides allowing the
decision-maker a considerable degree of discretion, or, at the other extreme, norms whose specificterms areclear
and specific, and which determinethe decision in particular cases. The central issueinthelegal control of policiesis
now clear according to Galligan

“It is the resolution of the apparent conflict between the interest of the decision-maker in developing

policieswhich determine particular decisionsand theinterest of theindividual in obtaining discretionary

decisions which take proper account of the special features of his claim"®

Galligan considers that individuation is natural, inevitable and highly desirable. By adopting and making known
principles of individuation an authority satisfies demands of fairness by decisions which are consistent and
reasonably predictable. If adecision-maker has criteriato follow he will have to develop amorereflective attitude
towards decision making to ensure the criteria are fulfilled each time he makes a decision. Some questions are
inherently unsuited to determination by generalised criteria. They are unique and non-recurring and incapabl e of
classification. Galligan exemplifies such cases as thoseinvolving sodial security dlaims.® Skilled decision-makersare
required to identify such areas of decision making. Apart from these areas individuation is to be desired. Any
disadvantages to the individual are offset by the advantages of fairness and certainty.

If apolicy acts as afetter on the exercise of discretion theintegrity of the policy may be subrogated to theinterests of
the individual. The origin of the policy may be generated by the decision-maker himsdlf, or come from another
department's guiddines or recommendations that he agrees to follow, from contracts that limit the scopeof hisfuture
actions or from assurances given to others which form an estoppd restricting his future choices. It is not intended to
analysethedifferent forms of fetter here, but simply to discussthe effect of afetter onthe exerciseof discretion. The
evidence which underpins the interests of the individual may be overlooked intheinterests of the policy, or simply
because the policy provides a rule guided method of decision making which saves the decision maker the trouble of
thinking and applying the facts to the decision making process unless they fit exactly the criteria of therulesheis
following.

How far should a decision-maker be allowed to follow principles of individuation, and at what stage shouldalinebe
drawn between the interests of the individual and those of the integrity of the policy ? This issue has received
considerable academic attention in recent years from amongst others Davis, Blom-Cooper, McAuslan, Loughlin,
Peter Caneand Jeffrey Jowel|.*! andisrelated to thefacilitative green light theory on administrative decision making
and its corollary theindividualist red light theory.” Thereislittle evidence of agreement on this question. Thebasis
of judicial intervention however is clear. The discretion is given to the decision-maker and it is intended that he
should makethe decision. The purpose of judicial review isto ensurethat from the Diceyan point of view theruleof
law is observed and the decision-maker remains within the scope of his authority and follows any rules of law which

8 Galligan. 1976, Public Law. p335.

% Contrast Cane, Chapter 4, Administrative Law. Clarendon Law Series. p67-68 where Professor Donnison's views on the
need to individuate the guidelines for Socia Security are laid out. Donnison was a Chairman of the Social Security
Commission. Seealso McKenna, "The Legalisation of Supplementary Benefits." [1985] Public Law.

Davis. Discretionary Justice A preliminary Inquiry. Urbana, 1977, Louis Blom-Cooper. "Lawyers and Public
Administrators Separate and Unequal. Public Law. pp215 - 235 Patrick McAuslan. Administrative Law, Consumptionand
Judicial Policy. 46 M.L.R. 1983. 1 - 20 : Martin Loughlin. Procedural Fairness A study of the crisisin Administrative Law
Theory. 1978 28 University of Toronto L.J. 215 - 241 Peter Cane. Administrative Law. Clarendon Law Series. Chapter 4.
Control of the Exercise of Discretionary Powers. Jeffrey Jowell. The Legal Control of Administrative Discretion. 1973.
Public Law. 178 - 220. G.D.S.Taylor. Judicia review of improper purposes and irrelevant considerations. 35.
C.L.J. 1976. pp272 - 291.

Trafficlight analogy. The Red Light theory was so named by Carol Harlow & Richard Rawlingsin Law and Administration.
Law in Context Series. Itindicatesjudicial decisionswhich operate asared light to administrative action. The greenlight
theory facilitates administrative action. Recently writers such as Martin Partington have become known asamber theoristsin
that they recogni se that some administrative decisions show the red light and other agreen light and so thereis no consistent
theory applicableto decisionsin judicia review which act for or against the administration.
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governtheexercise of hisdiscretion. Judicial review is not an appeal on the merits of the case. Whether or not thisis
the ideal way to approach the matter is another question altogether.

Thejudicia attitude to the scope of individuation has varied from a wide general acceptance of the needs of rule
guided decision making to the protection of theinterests of theindividual. The basic approachisthat therules should
not fetter the exercise of discretion. R v Port of London, ex parte Kynoch.” General policy is permitted but the
policy must not prevent the considering of meritsin each situation. The authority had a discretionary power to grant
licences for wharfage. The council had a policy not to grant licences for facilities which would be in direct
competition with their own activities. Kynoch applied to construct a private wharf that would compete with them.
They heard his application and considered whether there were any special circumstances, which justified alicence
despite their general policy. They concluded there were none. The court held that the discretion had been exercised
and therewas no fetter onits exercise. If the policy actsas arulethat the authority will not hear any application of a
particular character, by whomsoever made, the merits are disregarded. Thus in R v Walsall J.J.** the Liquor
Licensing Magistrates passed aresolution not to hear applications for new licences and refused to hear theapplicant
or to consider his case. Mandamus would issueto direct the magistrates to hear and determine the application. Per
Lord Campbell "They cannot exer cise the discretion reposed in them unless they hear the facts and arguments
which the applicant is prepared to adduce."*®

A policy may be adopted but must not evolve into a rule, which prevents the exercise of discretion. Galligan
categorisesthis asarestrictive approach to individuation. An alternative but equally restrictiveapproachistodlow a
policy provided it is simply one of the factors taken into account in reaching a decision and that all other relevant
factors are also taken into account. This approach was adopted in Stringer v Minister of Housing and L ocal
Gover nment. * If the decision-maker delegates hisdiscretion, asinLavender vMR. & L.G., ¥ the result isthat
heis prevented from giving proper consideration to other mattersthat might bereevant. Galligan commendsan un-
restrictive approach where the discretion is individuated to such an extent that the only questionintheparticular case
iswhether 'this policy should be applied to this situation ?' Does this exclude consideration of themeritsof acase?
Policy represents adecision in advance, asto theweight of certain factors which will be common to each exerciseof
discretion. Thisis part of the decision-maker's job. The only restriction on thisisthat an interested party should be
told what the policy is and given an opportunity to arguefor an exceptiontoit in his case. ® Thisin turn will ensure

% R v Port of London ex parte Kynoch. [1919]. 1 K.B. 176. Per Banks L.J. "There are on the one hand cases where a

tribunal in the honest exercise of its discretion has adopted apolicy, and, without refusing to hear an applicant, intimatesto
him what its policy is, and that after hearing him it will in accordance with its policy decide against him, unlessthereis
something exceptional in hiscase ... If the policy has been adopted for reasons which thetribunal may legitimately entertain,
no objection could be taken to such acourse. On the other hand there are cases where atribunal has passed arule, or cometo
adetermination, not to hear any application of aparticular character by whomsoever made. Thereisawidedistinction tobe
drawn between these two classes.”

% RvWalsall J.J, (1859). 18. J.P. 757.

% Galligan. Public Law. 1976. p347.

% stringer v Minister of Housing and Local Government. [1970] 1 W.L.R. 1281. A policy was adopted not to grant
building permits within a certain area of the Jodrell Bank telescope to avoid undue interference to the telescope. An
application was heard but dismissed in favour of the policy. Per Cooke J. on an application for judicial review. 'It is not
however asit seemsto me, a policy which isintended to be pursued to the disregard of other relevant consideration.' See
Galligan. p348.

9 Lavender and Son Ltd V Minister of Housing and L ocal Government. [1970] 1 W.L.R. 1231, A fetter (inthiscaseby
delegation of the decision making process to the policy of another body ) equals afailure to give proper consideration.
Contrast R v Rotherham. Licensing Justices. ex parte Chapman. Therewasageneral policy to grant no more than two
occasional liquor licences at atime, though all applications were heard and from time to time an exception to the policy
would be made. The C.A. declared thiswas an invalid fetter. It would appear that the C.A. went rather too far in this case.
See p349. Galligan.

% British Oxygen v Board of Trade. [1971] AC. 610. The Board of Trade had a discretion to give grants to firms
making capital investments. They established a policy that the minimum expenditure on any item of capital had to be £25.
B.O.C. spent over £4m on new gas bottles. However each bottle cost less than £20. The Board of Trade refused a grant.
Application for review on the grounds that the policy fettered the discretion. Per Bankes L.J. "The general rule is that
anyone who hasto exercise a statutory discretion must not 'shut hisears' to an application. Thereisno great difference
between a policy and arule. There may be cases wherethe Board should listen to argument against a policy. What it must
doistorefuseto listen at all .. alargeauthority may have had to deal already with many similar applicationsand then it
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that the merits of each application are heard and considered. Amazingly, Galligan uses Boyle v Wilson as a
commendable example of thisin action. It istruethat it is an example of thejudges allowing individuation. * There
was however no obligation on the justices to hear evidence at all and no opportunity was afforded to her to argue
effectively for therenewal of her licence, contrary to Galligan's claim. Galligan claims that thisapproachisattractive
becauseit avoids the conceptual difficulties of allowing policies but then stipulating that they must bejust onefactor
to consider in each case. He bdieves that only an exceptionally cynical person might think that a duty to hear an
applicant's representations might deteriorate into awindow dressing exercise which guarantees littlein the way of
sympathy to the individual case. Procedural safeguards may mean nothing if there is lack of substance, despite
Galligan's opinion that the courts should not dabblewith 'substantive policy.' Thesearetwo quite separate notions,
which it is submitted Galligan has at this stage confused with each other. **

The Use Of Policy to Achieve I mproper Purposes.

Thepolicy adopted, in the broader sense of theword than that used by Galligan to signify individuation, may beone,
which seeksto achievean improper purpose. Thereislittle scopefor discussing therole of evidencewithin thefield
of improper purposes, but thetopicislaid out hereas an essentia prerequisiteto understanding the related issues of
reasonableness and relevant and irrelevant considerations since, in many of the cases, it ishot possibleto separate
the reasoning adopted from the issue of improper purposes. It is common in administrative law for adecision of a
reviewing court to be based on several issues, often with none of them being satisfactorily dealt with, in such away
that oneis left with an impression that the conclusion reached is undeniably justified, but with ageneral picture of
overall justice being constructed on the basis of a plethora of thin justifications cast over awide area of seemingly
relevant issues. This approach is evident in Roberts v Hopwood *® the decision being based on three separate
grounds.

This tendency towards obfuscation makes it extremely difficult for theinterested party to find anything tangiblein
the decision to which he can apply concrete evidencein order to prove the underlying premiseincorrect. Infact, in
attacking the underlying policy behind a decision-maker's exercise of power, the judiciary itsef may be seento be
merely substituting its own policy for that of the decision maker. The courts might refutethis allegation by pointing
out that they are not thereto substitutetheir own decisions for those of theinitial decision-maker, and that thereview
court is not an appdlate body. In such a situation evidence has a minimal roleto play if any at all, since the court
decides the issue on multifarious grounds. If one aspect of the decision is not supported by adequate evidence or
justification then the court still has the other reasons for the decision to rely on, so a challengeisimpracticableunless
one can show all three premises to be incorrect.

Improper purposes are clearly evident regarding the exercise of powers under the Craig formula'lf X exists the
authority may do Y'. ' This is not a licence to do Z. If the authority does Z it is ultra vires and void. Thus in
M unicipal Council of Sydney v Campbell,*® the council purchased land near the city centrewhichwasduetorise
invaluedueto city centreimprovements made by the Council. The council indulged in property speculation, withthe
aim of making aprofit. The council was not empowered to do this. The council was limited under thelegislation to
purchases of land, which would improve the city centre®™ Thus the council attempted to achieve an improper
purpose. If the council had brought evidenceto show that they had at first intended to use the property for city centre
devedlopments, but had later changed its mind then it would have been freeto sdll the property at alater date. Again
since the council would be the sole possessor of evidence towards such a contention, once made it would be
extremely difficult to disprove. Theintrusion of law into such areas may in fact, therefore, not be of any long-term
benefit in situations where the decision-maker acquires a higher level of legally orientated skill. Thelaw will only
catch out the careless administrator.

will almost certainly have evolved a policy so precisethat it could be called arule. Thereisno objectionto that provided it
isalways ready to listen to a new argument." See Galligan p351.

% Galligan. p350

190 Evidence to support substantive policy is referred to at pp5l - 52 below.

101 Roberts v Hopwood. [1925] AC. 578.

102 See Part 1 where the formula is introduced, and Part 2 where the question of collateral fact relating to the X factor is
discussed.

193 Municipal Council of Sydney v Campbell [1925] A.C. 339. P.C.

19% The council's claim that the profit could then be ploughed back into city-centre improvements was not accepted by the court,
despite the fact that council enterprises are often seen as | egitimate methods of financing the council's statutory purposes.
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However, the issues at stake are not always so obvious. The decision-maker may be guided by two separate
considerations, one within the criteria of the enabling legislation and one outside it. Thus in Westminster
Corporation v London & SW.Railway Co'® the council constructed a subway incorporating a public
convenience. The council had the power to provide public conveniences but not to build the subway in its ownright.
It was held that the overriding intention of the council wasto provide the public conveniences and not asubway so it
was intravires. Thus an intra vires purpose can be used to achieve ultravires ends. The problem for theinterested
party, insuch asituation, isto adduce evidenceto show which of the purposes was regarded by the authority asthe
overriding purpose. Sincetheauthority is usually exclusively in charge of the evidence this may be more easily said
than done. This problem will be alluded to again later in discussions on procedural propriety and also in relationto
evidence visible on the face of the record. *®

Sometimes the use of the power will clearly demonstrate that the purpose was not that intended by thelegislature.
Thus in Congreve v Home Office' the Court of Appeal held that a minister could not use his powers to revoke
T.V. licences where thelicence was abused, as amethod of raising taxes. Thelegislation may not dways spdl out the
purpose but the courts are often prepared to imply such a main purpose. This is especialy true of planning law,
wherethe courts will construethelegislation in such away that any exercise of the power must reasonably relateto
the use of theland. In Mixnams PropertiesLtd v Chertsey U.D.C.*® the authority used its licensing powers over
caravan sites to secure security of tenure for the caravan dwelers, whereas the legislation was only intended
according to the court to deal with sanitary matters.

Not all enabling legislation sets clear parameters for the exercise of power. It may in fact appear toleavetheexercise
entirely in the hands of the administrator, so that any decision he might reach might at first sight appear to bewithin
his power. Thisis especially true of powersto do as the authority thinks fit and proper in the circumstances, or pay
consideration to such matters asthey fed arerdevant. Even so the power can be used to achieve improper purposes.
Thusin Wheeler v L eicester City Council™® the council used adiscretionary power to grant licencesfor theuseof
recreational grounds as amethod of punishing aRugby Football Club, for allowing threeof itsplayersto play rugby
in South Africa, contrary to an anti apartheid policy adopted by the council. In exercising the power the council was
entitled to have regard to any policy which would promote good race relations in the city. The policy pursued was
such a policy, but was overridden by the fact that the central feature of the decision was to punish the R.F.C.
Similarly in Robertsv Hopwood *° a council could pay whatever wagerates it saw fit. Nonetheless an attempt to
create equality between male and female employees was an improper purpose, motivated by misguided
philanthropy™* according to the House of Lords. Perhaps the most striking exampleof thejudiciary finding improper
purposes is the "Fares Fair" decision in Bromley L ondon Bor ough Council v Greater L ondon Council *** (The
Fairs Fare Case) where, the House of Lords followed an extremely tortuous route to discover that the underlying
purpose behind the London Transport Act 1969 was the provision of economically viable transport, thus making
subsidised transport ultravires as misguided altruism. The court would not accept theadmission of evidencetowards
the planner's bdief that a short term loss would in fact turn into profit in the long run through increased use of the
transport system and a benefit from the optimum use of thetransport system and economies of scale. Suchagamble
could be made by a profit orientated-private company, but not by the council.

Whereastatute states that certain considerations must betaken into account, any failureto take such considerations
into account will render the decision void and ultravires. Theresultant formula, “ If X, then having assessed the
implicationsof L & M you may do Y or Z etc.” is analogous to the Craig formula"If X existsyoucando Y."

If L and M are not taken into consideration an essential stage in the decision making process is lacking and the
decision maker cannot proceed to the final stage and decideto do Y or Z. In Richmond On Thames L.B.C. v

105 \Westminster Corporation v L.N.W.R. [1905] A.C. 426 H of L.

196 See Part 1 on evidence on the face of the record & Part 4 below on procedural propriety.

197 Congreve v Home Office [1976] Q.B. 629. C.A.

18 Mixnams PropertiesLtd v Chertsey U.D.C. [1965] A.C. 735. H of L.

199 \Wheeler v Leicester City Council [1985] 2 All E.R. 1106.

10 Seefn 17 supra

11 Robertsv Hopwood. House of Lords, Per Lord Atkinson. ‘considerations of Socialist philanthropy and feminist ambition.’
12 Bromley L.B.C.v G.L.C.[1982] 2 W.L.R. 726.
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Secretary of State™™ the Town & Country Planning Act stated that the council had to take the Outline
Development Plan into consideration in decisions on planning permission and so a decision which failed to do sowas
ultravires. Evenif the statute does not state what considerations have to betaken into account the court may imply
relevant considerations, which haveto betaken into account. Lord Diplock explainsin Administrativelaw Judicia
Review Reviewed.™
"that there has been a growing tendency to give Acts of Parliament apurposive construction .. and that from
thisit isbut ashort step to the presumption that parliament intended the discretion to be exercised rationally
and responsibly; and rationality and responsibility involvethat due consideration should have been givento
all matters relevant to the achievement of the intended purposeand that mattersirrelevant to that purpose
should not have influenced the decision."

Inthe"FaresFair” casetheHouse of Lords held that the G.L.C. had failed to take into account thefiduciary duty
owed to therate payers. Similarly in Roberts v Hopwood the fiduciary duty to the rate payers was not taken into
consideration. Even more difficult to categoriseisthe converse, taking into consideration irrdevant matters. It israre
to find a statute that states criteria that must not be taken into account, though they do exist, eg. s13 T.U.L.RA.
1974 statesthat certain acts donein furtherance of atrade disputewill not be actionablefor the reason only that they
have caused a breach of contract.

Irrdlevance is more usually implied, by the courts. Probably the most famous example is that adopted by Lord
Greenein Associated Picture Houses L td v Wednesbury Cor por ation™* of taking into consideration the colour
of ateacher's hair. Whilst it appears to be blatantly obvious that it would be unreasonableto take into account the
fact that a prospective teacher has red hair in considering her job application, it might not be so obvious if that
person was dressed as apunk with bright green, yellow and bluehair. Nor isit so obviousto ustoday to understand
therelevance and reasoning, namely, the protection of youngster's morality from the depredations of filmviewing on
the Sabbath, applied by the magistrates and upheld by Lord Greenein rejecting the cinema's application for alicence
to show films to young persons under 15 years of age on a Sunday night. Evidence adduced to show that the local

community had a need for the entertainment for the whole family was of no avail, and irrelevant. Evidence can
seldom be of any avail when confronted with "justifiable policy”.*™® Robertsv Hopwood can beviewed fromthis
perspective as thetaking into consideration of irrelevant considerations, namely misguided philanthropy. Possibly
a perfect example of applyingrelevanceor irrdevancy inwhichever manner you chosetojustify one's condusions
is provided by contrasting the relevanceto the decision making process in the Secr etary of Statefor Education &

Science v Tameside " where the House of Lords held that it was relevant to the decision that thelocal dectorate
had delivered amandate for the retention of Grammar School education, whereas amandatefor the G.L.C'spolicies
on transport was not relevant to the Fares Fare decision.

McAuslan offers an explanation as to the differing results in the Tameside and the G.L.C. cases.™® (34). The
judiciary traditionally represent the interests of the individual, to which they can best relate. They do not readily
accept the concept of collective services provided by the stateto cater for the needs of theindividual. Hisindividual
interests should be encouraged as also should his independent spirit to stand up and provide for himsdf. This
Victorian attitude has since 1980, with the encouragement of the present government been reasserted by thejudiciary
after an atypical period during which they were more willing to facilitate collective consumption policies of
central government. Tameside represented a choice between types of educational policy but did not represent an
increasein collective provisions by the state. The G.L .C. caserepresented an increasein collective consumption by
subsidising transport. Thusin Taxeside the reasonableness of taking account of the views of the electorate was not

13 Richmond on ThamesL ondon.Borough Council v Secretary of Statefor the Environment. [1984] Times. 16th May
1983.

14 Diplock. seefn 22. and C.L.J. 1974 at p243.

15 Associated Picture Housesv Wednesbury Corp. [1948] 1 K.B. 223. Lord Greene adopted the example of ared haired
teacher from the judgement of Warrington L.J. in Short v Poole Corporation [1926] Ch.66.

116 Compare policy as a fetter, where there is a failure to hear the application and to consider the evidence or to exercise a
discretion at all with the operation of a justifiable policy which can prevail over evidence. But note the argument for
challenging policy on the ground that the policy is not supported by evidence. See below p52, re Galligan and the Sagnata
case.

17 secretary of State for Education and Sciencev Tameside M .B.C. (1977) A.C. 1014.

18 McAuslan. "Administrative Law, Collective Consumption and Judicial Policy." 46. M.L.R. 1983. ppl2 - 19.
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guestioned and fiduciary duties were not discussed, whereasinthe G.L.C casethewishes of the el ectoratewerenot
to be reasonably taken into account, and the fiduciary duty became a central issue. It could however be pointed out
that the view reflected in the G.L.G. casewas presaged in the Prescott case.™® Equally it could be said that the
judiciary are moreideologically disposed towards Grammar School education.

Loughlin discussestheidea of structure concerning theaims and goalsimplicit in an enabling statute, as espoused by
Davis and Lon Fuller.”® Each statute has a structural integrity which can be divined by thejudiciary. If thedecision
maker does not follow the aims and goals revealed explicitly or implicitly by the statute his decisions will be struck
down. The difference between Tameside and the G.L .C. cases would therefore be that in Tameside the authority
had correctly followed thestructural integrity of theact in question whereasthe G.L.C. had not. He admits that
his work is essentially critical™®* and whilst he outlines the theoretical basis of the structure argument he does not
appear to be convinced that it isin fact a sound theory. At the end of the day all he seems to be saying is that the
judiciary should not lose sight of thefact that their jurisdictionin judicial review is based on theruleof law intheir
attempts to apply notions of fairness to the exercise of administrative discretion.

Galligan discusses the evidential basisthat is needed to support apolicy. Whilst Sagnata'? was decided ultimately
on the basis that the decision makers had fettered their discretion and had not in fact exercised their discretion at all
the evidential basis of policy was discussed in considerable detail. If the reasons for adopting apolicy and thereasons
for exercising adiscretion in aparticular way arethe same, and thereisinsufficient evidenceto support thedecision,
does this mean that the policy is unreasonable ? The problem is that two quite separate notions are under
consideration, which share a common feature. It is inevitable that in deciding whether or not there is sufficient
evidence to support a decision the judiciary will appear to endorse or criticise a matter which is essentialy
political. Galligan correctly points out that it is often impossibleto produce hard evidencethat a politica policy will
work. That does not prevent people from supporting the opposing views of different palitical parties, and the
expectation isthat under ademocratic system the party that commands amajority will receive amandateto carry out
its policies. The problem arises wherethereis adisparity between the policies which havereceived legd authority

19 prescott v Birmingham Cor poration. [1955] Ch. 210.

1201 oughlin. 28. University of Toronto L.J. 1978. at p237.

1211 oughlin. see foot note 6 above. 28. U.T.L.J. 1978 at p215. ; Loughlin attempts to reconcile the Tameside and G.L.C.
cases varying treatments of the electoral issue in "Local Government, The Law and the Constitution. [1983] Local
Government and Society. pp100 - 106. Lord Wilberforce delivered judgementsin both cases. He stated in Tameside,
[1976] 3W.L.R. 641 at 668 that " Some selection procedure was inherent in what the electorate had voted for ... It would
seem likely that in voting for this change in May 1976 the electors must have accepted, if not favoured, some degree of
improvisation .,. he (the Secretary of State) failed to take into account that it was entitled - indeed in a sense bound -to
carry out the policy on which it was elected.”

Lord Denning M.R. inthe G.L.C. case however madeit clear that an item on the manifesto of apolitical party isnot binding.
Every issue even though on the manifesto must be fully considered afresh when the time arises, and do what is fair and
practicableinthe circumstances. Inthe G.L.C. Case Lord Wilberforce said that “ The courtswill givefull recognition tothe
wide discretion conferred on the Council by Parliament and will not lightly interfere with its exercise. But itsactions,
unlike those of Parliament, are examinable by the courts, whether on the grounds of vires or on the principles of
administrative law. It makes no difference to the question of legality (as opposed to reasonableness see Tameside)
whether the impugned action was or was not submitted to or approved by the relevant electorate.”

In effect an electoral mandate can make a decision reasonable and if that is the only ground it is challenged on then the
challenge can be defeated. However if the issue is legality the mandate cannot make what would otherwise beillegal and
outside the vires of the authority legal. Diplock also raised the issue of the mandate acting as a fetter on the exercise of
discretion. This strand of argument is unwise since it involvesthe judiciary too closely in political issues and should not in
Loughlin's view be followed in future. Loughlin admits that the various reasons used by the judges may in fact be no more
than methods of justifying decisions made on the basis of their own ideological leanings. Whilst he rationaises the
differences between the two cases the reader is left with the conclusion that even Loughlin himself is not convinced by his
own argument.

Sagnata Investments Ltd v Norwich Corporation [1971] 2 Q.B. 614. Sagnataapplied for planning permission to
open a coin operated amusement hall in the centre of Norwich. The council had decided that such machines are a bad
influence on youngsters since it encourages them to become addicted to gambling. The addiction leadsto aneed for money
which leads them into criminal activities and bad company. In order to protect them from themselves they decided not to
allow any such centresin their town. Sagnata applied for judicial review inthat the policy was unreasonabl e, acted as afetter
on the discretion and that it was not supported by evidence. See Galligan. p352.

122
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from Parliament and those of alocal authority.'® Irrespective of the rights and wrongs of the policy the judiciary
should give precedence to the policy which has legal backing. If achangein policy is desired thenit isfor political
forces to seek authority from Parliament for the change.

The final conclusions drawn by Lord Greene in the Wednesbury 1948 probably place judicia review of

administrative decision making on the grounds of reasonablenessinto abetter perspectivethan anyonedsepossibly

could.
“The court isentitled to investigate the action of the local authority with a view to seeing whether they
have taken into account matters which they ought not to take into account, or conversely, have refused to
take into account or neglected to take into account matter s which they ought to takeinto account. Oncethat
guestion isanswered in favour of thelocal authority, it may be still possibleto say that, although thelocal
authority have kept within the four corners of the matters which they ought to consider, they have
neverthel ess cometo a conclusion so unreasonabl e that no reasonable authority could ever havecometoiit.
Insuch acase, again, | think the court can interfere. The power of the court to interferein each caseisnot
as an appellate authority to override a decision of the authority, but as a judicial authority which is
concerned only to see whether thelocal authority has contravened the law by acting in excess of the powers
which Parliament has confided in them."

Lord Greene explains™ that grounds for such afinding would have to be overwhelming and spells out that themere
fact that the review court thinks the decision was unreasonable is insufficient. It must be so unreasonable that no
reasonable body could have cometoit. Such afinding would berare. However aswith many nemly deve oped criteria
which are seen as being potentially applicable in the rarest of situations their use often proves to be of a more
freguent application than had been anticipated.

The danger of establishing such criteria regarding the exercise of administrative decision making powersisthat
the administration may beforced either into excessive caution and thus fail todo its job properly or conversdyto
hedgeits decisions with statements which claim that all the relevant circumstances have been taken into account but
that at the end of the day such and such a decision has been reached. The decision maker may, inthisway, be ableto
obstruct any later attempts at judicial review. However even this may beto no avail. Lord Denning proclaimed® that
it is always possible to attack a policy decision on the grounds of reasonableness. The implications of thisfor any
decision maker is that he can never be certain that his policy will be approved whatever he does. There are aso
inherent dangers for thejudiciary. Thereis an extremely thin line between a decision which no reasonable decision
maker could have reached in the circumstances, and a decision which the reviewing judge fed's could not reasonably
have been reached, in the circumstances as seen through the subjective eyes of thejudge. Theoretically this should
present no problems. The circumstances are viewed objectively from the standpoint of a hypothetical doppeganger,
e.g. areasonable G.L.C. or areasonable Minister of Education. The problemisthat thereisonly oneG,L.C. There
areno other G.L.C.s that can bestudied togain an understanding of what the average, reasonable G.L.C. might
have donein similar circumstances.

The major problem with reasonableness as a ground for judicial review is that the issues in question are rarely

123 Disparity between the policies of local and central government are not unusual. Frequently opposing political parties
control central and local government. Even wherethe parties and their general policy arethe samelocal needs and central
government needs can differ. It is even possible for the central government to approve of the acts of local government and yet
to officially oppose them in that the government in power has not got around to repealing legislation disallowing such
conduct, or equally authorising it. The acts of thelocal authority may be contrary to legislation, or unauthorised becauseitis
not intraviresthe powers so far granted to that authority. The central government and the local government both receivetheir
status on the basis of a mandate. The only practical method of settling a disparity between such bodiesis to recognise that
Parliament is the supreme body, and that despite local representation, al that the local representative can be
empowered to do by virtue of the local mandate is to carry out those acts for which it has received authority to act by
Parliament. Regarding evidence to support political notions see Galligan. p342.. Per Phillimore L.J. in Sagnata at p639.
"Nobody came forward to say that this sort of arcade had resulted in disastrous damage to the morality of the young in
Great Yarmouth or any seaside place or was likely to prove particularly harmful to the young people of Norwich.”

124 \Wednesbury.at p233: See foot note 30 above.

125 |nfrap230

126 source. Denning's Book
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tangible. Theissues dealt with are frequently more aquestion of policy than of hard fact. Whether or not thejudiciary
should be permitted to uses the reasonabl enesstest or not it isclear that it is not ardiable method of ensuring that a
decision-maker's decisions are supported by sound evidence. If the reasonableness test is applied to the Boyle v
Wilson situation how effective would it be at providing Mrs Boyle with aremedy ? The reason for denying her a
renewal of her licencewas that the authority had settled on apolicy of slum clearance. They had decided to clear the
areaof congested old property. Therewere, to their mind too many public houses in the area. Thesanitary conditions
in the areafdl below what they saw to be adesirable level. This state of affairs could be verified and shown to be
based on sound evidence. Perhaps the justices deciding the application had personal knowledge of thearea. On this
basis the policy could not be attacked as being unreasonable. Even if the situation was not as cut and dried as
surmised what amounts to a slum would be a matter of opinion. Any challenge on this basis would depend on
whether the judge reviewing the opinion agreed withit. Thisin fact probably accountsfor the actual decision, inthat
thejudges concerned sympathi sed with the objectives of thejusticesin facilitating the rehabilitation of thearea, and
so shared their opinion.

Therewasadesireto limit the number of public housesinthearea. The policy does not explainwhy MrsBoyles pub
should be one of those that had to go rather than any of the other pubs that may have been in the same condition as
hers. The rules applied to her application were not the normal criteria of individuation regarding licensing
applications. They were a new set of rules, to deal with a new situation. Even if Mrs Boyle had been given an
opportunity to present a case for making an exception in her casethe strength of the policy in operation might have
been so strong that she could not have prevailed in any case. Whilst it does not advance the present discussiononthe
relevance of evidence directly, perhaps Mrs Boyl€e's preferred course of action would have been to argue that the
discretion was being used to achieve an improper purpose, namely to facilitate slum clearance, and so was an
improper exercise of the discretion.

Galligan™’ concludes that the merits of each case should ensureaminimum level of participation to interested
parties where policy considerations are applied to the exercise of administrativediscretion. Thisinturnimpliesthat

A) thepolicies and their principles of individuation upon which authorities act should be publicised.

B) individuationisagood thing in relation to discretionary decision making.

C) where possible formalised and public channels should be used to formulate the principles of individuation
D) anindividua should havetheopportunity to show that he should be made an exception to the general policy.
E) reasons should be given to show how an individual's case has been related to the policy.

A) iscertainly auseful suggestion which would provide adegree of certainty and prediction. In thefinal chapter this
will also be linked to the concept of legitimate expectation. Individuation is no doubt avery necessary process but
one cannot wholeheartedly embrace the process unless the necessary checks and balances of A), D) and E) are
present, the latter being sound proposals. Whilst agreeing with these conclusions the present writer feds that in
places Galligan himsdlf has been prepared to presume that they have been applied when in fact they have not.

An alternative method of challenging the administrative decision making processis to ask whether justice has been
achieved, and whether the proper procedures have been followed. It isthis topic which will be examined in the next
chapter. Since Mrs Boylereceived avery rough form of justicethereis some hopethat this may providearemedy for
aperson in her position today.

PART IV

127 Galligan. p356 - 357,
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Natural Justice and Procedural | mpropriety.

I ntroduction

Therules of Natural Justice represent an areaof Public Law that relates directly to therole played by evidenceinthe
decision making process. In any given situation where the rules of Natural Justice apply the first rule is that the
decision maker must be seen to be free from bias (nemo iudex in causa sua) and secondly the individual who is
affected by the decision must be given the opportunity to be heard ( audi alterm partem). Theimplicationisthat the
parties to any issue will be given afair hearing with all the necessary opportunities to present their case. Adequate
notice must be given of the date of the hearing. The party must be supplied with sufficient information of the other
party’s contentions so that they can prepare a defence and at the hearing they must be given the opportunity to
challenge and rebut evidence proffered against them. The decision must be reached by persons who are totally
impartial and who have no interest in the outcome of the hearing. Thislast ruleis so strict that they most not only
have no interest in the outcome hut they must be seen to have nointerest. Thusin Dimesv Grand Junction Canal
Proprietors™® the mere fact that the Lord Chancellor involved inadecision had an indirect interest via the
shareholding of hiswifein the company concerned was sufficient to invalidate the proceedings, even though hewas
unaware at the time of the contents of his wife' s portfolio and was in reality beyond suspicion.

In such asituation it would appear that thedecisionin Boyle v Wilson could not berepeated today. Mrs Boylewould
have every opportunity to cross question the policeman who stated that, in his opinion, her public house was
insanitary and to adduce conclusive evidence, if any to the contrary. The outcome of the issue would then be more
likely to depend fairly on the facts of the case and not on the mere un-sworn and unverified opinionsof anofficial.'*

Therewould appear to belittlemoreto be said about thisissueif the above scenario istaken at facevalue. Indeed the
rules of natural justice are often presented in such an un-complicated manner. Thus Lord Denning in hisbook "The
Discipline of Law”*® discusses natural justice in the following terms
"I have spent ... very little time on want of natural justice, or biasand thelike. Thereason is becausethese
have given riseto no controversy. It isbeyond doubt that, if a tribunal failsto observethe rules of natural
justice, or isbiased - itsdecision is a nullity and void; and it can be quashed on certiorari; or declared
void by a declaration to that affect....”

Not every writer sees the issue as being so straight forward. D.C.Y ardley states that :-
"Thereisno area of administrative lawwhich is so replete with recent case law asthat concerned with the
rules of natural justice,.... It is because of the complexity of modern life .. that the meaning and status of
these rules is so important, and that their practical application to particular circumstances so often

becomes the subject of litigation".**

Theapparent divergence of opinion between these two writers can be recondiled. Lord Denning limited his discussion
of therules of natural justiceto the sphere of administrativetribunals, making decisions affecting thelegd rights of
the parties involved, whereit is clearly recognised that the rules apply with al their force and vigour. On the other
hand Y ardley relates the application of natural justice to the whole gamut of administrative decision making and
pointsto thedifficulties that arisein determining whether or not therules apply, and if not what if anything replaces
them, in many situations which are not as favourably protected as the tribunal setting.

Neither writer would minimisetheimportance of thetwo rules of natural justice sincewhen they apply ther effectis
devastating on any decision reached in breach of them. Each ruleis separate and completeinitsdf. A breach of either
is sufficient to invalidate a decision. Thereis no need to show a breach of both rules.

128 Dimesv The Proprietors of the Grand Junction Canal. (1852) 3 H.L.C. 759, House of Lords. per Parke.B.

129 Craig p313 - 315 draws the distinction between limited review and the collateral fact doctrine and questions whether the
courts are capable of or even intend to discover the facts of any given situation rather than to set guidelines asto the type of
issuewhichisadmissiblein an adversarial trial. A court does not necessarily discover thefacts. It establishes as a matter of
law itsview of the facts and makes adetermination based on its discovery. Thisisan essentially pragmatic approach, which
isjustified sincein many situations thereis no single undeniabl e truth, since truth and fact often depend on the standpoint of
the observer.

130 The Discipline of Law Butterworth. 1979. p84.

131 DC.M.Yardley. Chapter 4 .Principles of Administrative Law. 1981. 5th ed, p92.
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If these rules were to be applied to all forms of administrative decision making however, the administration itself
would very quickly cometo ahalt under the burden of complying with their conditions. Every person affected by a
decision of the administration In any manner what so ever, might have to he notified of the agency's designs and
given an opportunity to opposethe proposals. A great deal of timewould be needed to hear theresulting disputesand
would involve amassive expansion in theresources allocated to tribunal s plus an increase in departmentd personne
to advocate on behalf of the administrative department concerned. A decision maker would haveto betotally free
fromany interest - personal or policy wise- in any decision in which hewasinvolved. Thisbeing soit isobviousthat
therules of natural justicehaveto belimited intheir application if theadministrationisto performitsfunction. This
limiting of the scopeof natural justiceis not necessarily unfair since many of thedecisionstaken by administratorsdo
not affect anyone elsebut the administrative department involved. Thus arestructuring of theinternal organization of
an administrative department affects only the personne of that department and not thelegal rights and interests of
outsiders. It has already been noted™® that the scope of judicial review is limited by the rules on standing. Many
persons might beinterested in what the department is doing, but it is not practicableto allow any and every person
with aninterest in the affairs of the department to interferein administrative business unless they have some specia
form of interest in the department's activities. In this chapter we are concerned with the different standards of
natural justice that apply to different degrees of interest that have successfully passed the test for standing. The
problem is how to draw up a dividing line above which the rules of natural justice (or some lower standard of
procedural fairness) apply and below which they do not. This has been achieved at various times by a variety of
devices with differing degrees of success.

Intheir early applications there seem to have been few restrictions placed on the use of therules. Thesinglecriterion
appears to have been whether or not the applicant had a legal right or interest at stake. Thus in Cooper v
Wandsworth Board of Works ** the applicant had started to build a house. Under an early form of planning
control, legislation had decreed that before a house could be built the plans had to be submitted to aboard of works.
Cooper had failed to do this and the Board therefore ordered that his house be pulled down and proceeded to haveit
demolished. Cooper sued for damages. He successfully contended that he should have been given an opportunity to
explain why he had not tendered the requisite notice. The problem with thisform of sdectionisthat thereare many
situations where an applicant may have something at stakebut it isnot alegal right. Thus an applicant for alicence
has amere hope of being granted thelicence. If aperson wishesto renew alicence heonly hasaprivilege. Theearly
view was that the rules of natural justice were completein scope and in content. Either they applied infull or not at
al. Mrs Boylewould havelost her caseif shehad applied for natural justiceif thiswerethe only criterion applicable,
because she did not have alegal right, merely a privilege. There was no lesser degree of natural justiceto apply to
situations, which fell lower down the scale of justice.

In the early twentieth century a new criterion was adopted. Instead of classifying the interest of the applicant the
courts classified thetype of decision. Therules of natural justice applied only to judicial and quasi-judicial decision
making. Purdly administrative decisions were not subject to therules of natural justice, or for that matter, tomost of
the controls available through the courts for judicial review by means of certiorari or mandamus. This situation
remained until 1958 and the case of Pyx Granite™ when a declaration was allowed against an administrative
decision. From that time onwards events moved quite quickly until the administrative / judicial distinction was
discredited. However whilst inforceits effect was to severdly limit the scope and application of natural justice. Part
of itsrationale still lives ontoday so it isworth reviewing theway it worked and the history of its demise. Themain
impetus for the distinction between judicial and admini strative decisions camefromthe Report of the Donoughmore-
Scott Committee on Ministers' Powers in 1932. This report classified administrative decision making into the
judicial, quasi judicial and purdly administrative.

“Atruejudicial decision presupposes an existing dispute between two or more parties, and then involves

four prerequisites:

1) The presentation (not necessarily orally) of their case by the parties to the dispute;

132 The rules of standing and Order 53 are discussed in Part 2 above at fn 10.
133 Cooper v Wandsworth Board of Works. [1863] 14 C.B.N.S. 180
134 pyx Granite CoLtd v Minister of Housing and L ocal Government (1958) 1 Q.B. 544..
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2) if the dispute between themis a question of fact, the ascertainment of the fact by means of evidence
adduced by the parties to the dispute and often with the assistance of argument by or on behalf of the
parties on the evidence,

3) if the dispute between themis a question of law, the submission of legal argument by the parties; and

4) adecision which disposes of the whole matter by a finding upon the factsin dispute and an application
of the law of the land to the facts so found, including where required a ruling upon any disputed
guestion of law.

Aquasi judicial decision equally presupposes an existing dispute between two or morepartiesand involves
1) and 2), but does not necessarily involve 3) and never involves 4). The place of 4) isin fact taken by an
administrative action, the character of which is determined by the Minister's free choice

Decisionswhich are purely administrative stand on a wholly different footing fromquasi judicial aswell as
fromjudicial decisionsand must be distinguished accordingly... Inthe case of the administrative decision,
thereisno legal obligation upon the person charged with the duty of reaching the decisionto consider and
weigh submissions and arguments or to collate any evidence, or to solve any issue, The grounds upon
which he acts, and the means which he takes to inform himself before acting are left entirely to his
discretion..”

Thecourts clearly recognised thejudicial role sinceit was onethey were engaged in and quickly followed thereport's
recommendations only to apply natural justiceto thejudicial and quasi judicial actions of administrators. Thusin
Errington v Minister of Health 1935."* only three years after the report the courts refused to apply the rules of
natural justiceto eventsat apublicinquiry sinceit was a purely administrative decision which was involved. Shortly
after thisthe U.K. wasinvolved in the Second World War. The need to give the executive all the freedom possibleto
facilitate the war meant that thejudiciary were not likely to recognise any expansion of judicial review which might
have resulted in the courts placing limits on that freedom.

It isclear that the courts were moving towards amore restrictive attitude towards the application of natural justiceto
administrative decision making even before the Donoughmore Report. Thusin Board of Education v Rice™ Lord
Loreburn remarked
“that regarding administrative decision making "It will, | suppose, usually be of an administrativekind ;
but sometimesit will involve matter of law aswell as matter of fact, or even depend on matter of lawalone.
In such casesthe Board of Education will have to ascertain thelaw and al so ascertain the facts. | need not
add that in doing either they must act in good faith and fairly listen to both sides, for that isa duty lying
upon every one who decides anything. But | do not think they are bound to treat such a question asthough
it wereatrial. They have no power to administer an oath, and need not examine witnesses. They can obtain
information in any way they think best, always giving a fair opportunity to those who are partiesin the
controversy for correcting or contradicting any relevant statement prejudicial to their view. Provided this
isdone, thereis no appeal from the deter mination of the board under section 7(3) of this act.”

The significant factor here is that he did not attempt to exclude Judicial review or the rules of Natural Justice.
Nonetheless he raises the idea of a duty of fairness and the concept of purely administrative action, both of which
were to play a significant role in the development of the law in this area in future times. The case lies mid way
between the era of protection of theindividual and laissez faire, and the era of more active government participation
in an ever widening range of communal services for the nation as awhole.™®’

1% Errington v Minister of Health [1935] 1 K.B. 249.

1% Board of Education v Rice [1911] A.C. 120

137 Comparethe changein intensity of theinterference of central government in the twentieth century with that in the nineteenth
century. This isnot to imply that state intervention isanything new. The nineteenth century saw a period of unprecedented
interventionin many areas. Laissez faire might have been the economic flag ship of Victorian England, but under Chadwick
the influence of ultilitarianism saw arapid growth in sanitary legislation, poor law legislation) municipal acts, industrial
safety legislation and thelike. Itissimply theintensity of interference that changed. By contrast at the present times the
government is attempting to push back the frontiers of interference. The rhetoric in government and ostensibly inthe courtsis
once more on persona liberty and freedom though the result in redlity is not necessarily the same Seealso Loughlin
'‘Local Government in the Modern State'. (London, S &M, 1986) for an account of which frontiers of the state are being
pushed back and which extended.
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A more tdling indication of what was to follow came in Local Government Board v Arlidge *® whereit was
opined by Lord Shaw that :- “the adjudicative model should not automatically apply to administrativedecision-
making, as judicial methods may, in many points of administration, be entirely unsuitable and produce delays,
expense and public and private injury."

This attitude prevailed up till the mid 1950's and reached its nadir with the cases of Nakkuda Ali v Jayar atne **
and R v Metropolitan Police Commissioner ex parte Parker **° In Nakkuda Ali the Controller of Textiles of
Ceylon had the power to revoke the licences of persons dealing in textiles. The Privy Council held that thiswas an
administrative power. Certiorari could only issueto quash ajudicial decision and not an administrativeact and sothe
rules of natural justice could not beenforced. Similarly in Parker ataxi driver had hislicenceremoved by the Police
Commissioner after he received a report that Parker had been helping prostitutes by providing them with a taxi
service. It was held that the decision was purdly administrative and that Parker had no right to present hiscaseandto
be heard before the decision was reached.

The major turning point in the distinction between judicial and administrative decisions camewith the case of
Ridge vBaldwin ** This case saw the return of the older line of cases such as Cooper v Wandsworth Board of
Wor ks and concentrated once m ore on the interest at stake. The Chief Constable of Brighton, the plaintiff in the
case had been unsuccessfully prosecuted on a charge of conspiracy. Nonethe ess the judge had observed that perhaps
he was not the ideal person to act as Chief Constable of a Police Force. The local watch committee subsequently
summarily dismissed him. They claimed to be exercising their statutory powers. He was given no opportunity to hear
the charges against him or to make representations. He sought a declaration that the dismissal was invalid, not
because he wished to keep his job, since he was willing to take early retirement, but rather because he wished to
protect his pension rights. The House of Lords granted the declaration. He could only be dismissed under the
statutory powers if he had been negligent, or on grounds that he was unfit to carry out his duties. He had aright to
know of the charges against him and should be given an opportunity to make representationsin his defence. Natura
justice applies to awider number of situations to those described as judicial by the Donoughmore Report.

Ridge v Baldwin was the first of a series of cases which gradually dismantled the judicial / administrative
distinction as far as theapplication of therules of natural justicewere concerned. The courts still had to resolvethe
guestion as to when the rules should and when they should not apply. What has emerged is aform of compromise,
which at one stage threatened the whole concept of natural justice. As has already been remarked, initsorigina form
therules of natural justiceeither applied infull forceto asituation or not at all. Clearly therewere situationswherean
applicant could fed justifiably aggrieved not to get any assistance whatsoever from the courtsthough it would not be
right to afford him thefull protection of therules of natural justice. In many situations an applicant might beheardto
complain that the administrators should at least have heard his side of the story before making the decision, or that
they could have told him what the objections to his application were, so that he could put his house in order and
perhaps successfully reapply some time in the future. To meet such situations the courts seem to have evolved a
sliding scale for the application of the rules of natural justice. At thetop of the scale stand those situations where
thereis alegal right at stake, and where the administrator is acting in ajudicial capacity. Hence the fact that the
administrative/ judicial distinction has not been completely eradicated in such asituation the rules of natura justice
still apply in full. In situations which do not qualify for the full application of the rules of natural justice, watered
down versions of the rules have been applied so that the complaints outlined above could be accommodated. The
problemin such asituationisto develop aclear sliding scale of qualifications for the application of adiding scaleof
justice. If this cannot be devel oped the result is palm treejustice, where an applicant can only discover what hisrights
are by applying to the court for afinding. This encourages uncertainty which obstructs the development of good
working practices by the administrators sincethey need to have aclear guide asto what standards they must achieve
in any department, and thelikelihood that persons dissatisfied with the administration will apply to the courtsfor a
finding in the hope that they might belucky, whereasif the criteriawere clearly understood by both sides the courts
would only beinvolved in marginal cases.

138 | ocal Government Board v Arlidge[1915] AC. 120

1% Nakkuda Ali v Jayaratne[1951] A.C. 66.

140 R v Metropolitan Police Commissioners ex parte Parker. [1953] 2 All E.R. 717
141 Ridge v Baldwin. [1964] AC. 40
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Examples of thevarious degrees of conformity to therules of natural justicethat have been applied by thecourtsare
t00 numerous to mention in a work of this size. ** Is it fair to describe these lesser forms of natural justice as
applications of the rules of natural justice at al ? Megarry V.C. chose to invoke the principle of fairnessin such
situations, in M cl nnes v Onslow -Fane'®, where he stated that
“if one accepts that 'natural justice' is a flexible term which imposes different requirements in different
cases, it is capable of applying to the whole range of situations indicated by terms such as 'judicial’,
'‘quasi-judicial' and 'administrative’. Nevertheless, the further the situation is away from anything that
resemblesajudicial or quasi-judicial situation .. themore appropriateit isto reject an expressionwhich
includes the word 'justice’ and to use instead terms such as 'fairness' or the 'duty to act fairly'.......”

Thisisfineasfar asit goes. So oneis applying the duty to act fairly rather than the rules of natural justice. It does
not tell uswhat isfair in any given situation, merdy that ahigher standard of fairness will be demanded in situations
closer to that wherethe administrator actsin ajudicial capacity than otherwise. What criteriaexist to show theparties
where on the scale they stand, and what is required of the administrator to satisfy the duty of fairness in such a
situation ?

It is perhaps unfair to expect the courts to have developed from the very outset a comprehensive guide as to what
standards applied to the various situations that might come beforethem. Inevitably they needed timeto develop the
criteriaon acase by case basis. Somewriters during the 1970’ ies and 1980’ ies were inclined to the view that some
nebulous duty was about to swamp the rules of natural justice and replace them with an arbitrary and somewhat
lower standard of justice altogether. These views are worth considering in that they provide an in-depth analysis of
the developments in this area during the 1970's. The case studies within these analysis provide useful examples of
the extent to which evidenceviatherules of natural justice, and the duty of fairness, apply in theadministrative
decision making field.

In 1978 Martin Loughlin'* contended that a new doctrine of Procedural Fairnesswasin theprocessof replacing
the rules of natural justice as the primary mechanism of procedural control over administrative decision
making. Loughlin chroniclesthe historic development of thelaw up to that time. Hedatesthetimeat whichthecourts
adopted thejudicial administrativedistinction as 1920, inthe caseof R v | nspector of Leman Street Police Station
, ex parte Venicoff ** where the courts held that in exercising his power to make a deportation order the Home
Secretary was acting in an executive and not ajudicial capacity, and consequently was under no obligationto act in
accordance with the rules of natural Justice.

Hesuggeststhat at this timethe courts had three choices in theway they might have reacted to the growing problem
of dealing with the new administrative decision making powers that Parliament was creating. They could have
chosen an activist, formalist strategy but since many administrative decisionsinvolve policy factorsthiswould
have been unsuitable. They could have chosen an activist informalist strategy and engaged in aflexible supervisory
roleto ensurethefairness of procedures. Thiswould haveinvolved the courts in making policy decisions astowhat
isfair or riot fair which the courts are unsuited to. Thereforethey chosetheinactiveformalist strategy of categorising
functions.

Flexibility could still be achieved through the vehicle of the quasi-judicial decision. A conflict existed between the
administrator's duty to act judicially and his administrative loyalties. Theresult wasafadilitativecompromise, which
assumed the administrator owed his duty to Parliament viathe minister in charge of his department. Thetest, asto
when the rules of natural justice might apply, were not simple, rational or objective and resulted in the perceived
injustice of the Jayar atne and Parker cases.

The law returned to the 19th century guidelines for a short time under Ridge v Baldwin, but then entered a new
phasewith ReK an infant. **® per Lord Parker, with theintroduction of the concept of aduty to act fairly regardiess
of the classification as an administrative decision making body.

12 Many examples are provided by Garner a ppl45 - 156. Administrative Law, 6th edition.

3 Mclnnesv Onslow Fane. 11978] 3 All ER. 211 at 219

144 Martin Loughlin published a major contribution to the debate called “Procedural fairness. A study of the crisis in
Administrative law theory” 28 University of Toronto Law Journal. 215 - 241

15 R v Inspector of Leman Street Police Station, ex parte Venicoff [1920]. 3 K.B. 72.

16 ReK an Infant.[1967] 2 Q.B. 617.
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Loughlin points to D.J.Hullan's criticisms of the development of procedural fairness which focuses on the lack of
coherence and predictability inherent in the duty, and that it is liable to produce a reduction in administrative
effectiveness.”’ In this article Mullan concludes that the courts should nonetheless adopt an activist informalist
approach and tailor their remedies relative to the status of the interest at stake a legal right or a mere policy
preference or something in between. That isin fact what the courts are doing.

Loughlin proceeds to examine awide variety of the recent cases to try and determine whether thisisin fact so. He

concludes that
".. the English caselaw suggests that in practice procedural fairnessisfar frombeing theflexibledoctrine
envisaged by Mullan. The basi c problems seemto be 1) the reluctance of the courtstotally to abandon the
formal classifications, 2) a difficulty of adequately weighing the interests at stake as a precondition to
implying procedural safeguards and 3) thetendency to hold that the existence of a procedural codeis
determinative of the issue of the fairness of the procedure. These problems are highlighted in Pearlberg
..... where the court seemed to suggest that the weighting of interests was anitithical to its functions.
Furthermor e, the readoption of the distinction between quasi-judicial and administrative functionsinthis
case virtually destroys the flexible approach to procedural fairness; this position, nevertheess, has
received judicial and academic support."*®

Loughlin then carries out an in depth study of arecent Canadian case, Nicholson v Haldimand - Norfolk Regional
Board of Commissionersof Police™*® where a probationer Police constable was summarily dismissed fromoffice.
The Supreme court quashed the dismissal because he was not given notice of a hearing or given the opportunity to
make representations, even though under the relevant statute he had no right of appeal against the decision.
Procedural fairness would permit - even under The Pearlberg Formula - the court tofill thegaps|eft by thelegidature

to ensurefairnessin all the circumstances of the case.

In Pearlberg it was held by the House of Lords that statute provided sufficient procedural protection regarding
interim determinations of ataxpayer's assessments, and that accordingly therewas no ground for thecourt tofillina
legislative lacunae and provide for aright of hearing. There was a similar result in Re Pergamon™ where the
revenue was not making an ultimate determination. It would be impractical to allow individuals to intervene and
enforce natural justice during the initial stages of administrative action before any determinations affecting legal
rights had been reached. L oughlin notes that whilst the Supreme Court was prepared to recognise Procedural Fairness
it was not prepared to give more than lip service to Mullan'sidea of aflexible doctrine™" If anything therewas a
return to the old categorisation of judicial decision making warranting the rules of natural justice, and purdy
administrative decision making worthy only of ageneral duty to act fairly. Whileaduty to act fairly in aprocedural
sense exists, it is to be seen as complementary to rather than a modern replacement of the rules of natural justice
How attractive this gloss on the statute might prove to bewhen aclash of interests between an individual and an
interest of the department arisesis not so sure, in asituation wherethelegislature had already provided a procedura
requirement, though one which was not sufficient without judicial support to provide for a hearing in the
circumstances. The Chief Justice remarked that Nicholson had alot to lose whereas thegovernment did not. Loughlin
comments

“to adopt a cynical acid test it may be that a court islikely to balancein favour of an individual interest

only when it is also to the benefit of the government interest that some form of hearing be required."**

In this instance the court felt that a hearing would boost public confidence in the police service. Loughlin quotes
from Board of Regents of State Collegev Roth,™ per Marshall J, where he comments, ina dissenting judgement,

147 | oughlin p240, re Mullan views expressed in 'Fairness The New Natural Justice' 1975 U.T.L.J. 281.

148 1 oughlin. At p230.

149 Nicholson v Haldimand-Norfolk Regional Board of Commissioners of Police (unreported) 30th October 1978. See
Loughlin p230.

%0 Re Pergamon Press Ltd. [1971] 1 Ch 388 ; M axwell v Department of Trade. [1974] 1 Q.B. 523.

31| oughlin p235.

152 geeLoughlin p236 where he comments on the fact that the Chief Justice observed that the consequences to the appellant in
the case were very serious indeed if he wished to continuein office. Theinference being that since the state department had
nothing to lose whereas the appellant did the court was prepared to balance the interests in the appellant's favour.

133 Board of Regents of State Collegesv Roth 408 TJ.S.564 (1972).
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on the interests of the state He argues persuasively that at least asfar asthe duty to act fairly is concerned it is
always in the interests of the government, to promote confidence in the administration by giving reasons for its
actions. He counters claims that it would be expensive to do so by saying that since any action taken must be based
upon reasons, there should be no difficulty in giving those reasons. It is not necessarily so that a department has
always firm sound supportabl e reasons for making a decision. The decision may bepolicy based, or persondity based
and providing no reason is required it might be more than indiscreet of the department to own up to the reason.
Likewise in R v Gaming Board ex parte Benaim and K haida, [1970]*** the department may have sources of
information which it wishesto remain undisclosed for good security reasons. It may be therefore that Marshall J
in fact goestoo far.

Loughlin concludes that the key to the problem lies in a "failure to recognise the pervasive influence in
administrative law of the traditional mode ( i.e. the judicial / administrative distinction ) and in particular to
recognisethe changein the method of legal discourse and function of the courts required if theinformalist approach
isto beadopted". Hergectsthe Mullan thesis on the basis that it istoo wide and would eventually be reduced to the
Brandeis Brief type of treatment where all the socio-economic factors involved in any given situation would be
analysed ad infinitum, and thiswould ultimately destroy any basis for certainty whichisan essentid factor inany rule
of law. Mullan's basicthesis™ isthat all statutes haveastructure. Thejudgein any given situation should view the
objectives of astatutefrom an overview and divinewhat its structureis, and then apply a hypothetical doppe ganger
approach and ask what decision areasonable decision maker in the circumstances would have reached onthe basis
of the structure inherent within the statute regarding that given situation. The judges should not concentrate on
defining fairness. Like an eephant fairness is not easy to define, but has the e ephantine quality of being easy to
recognise and so apply. Loughlin does not appear to support this view. From his conclusions it is difficult to
establish what Loughlin does in actual fact support. Evidently, hefedsthat there are benefitsto be derived froma
duty of fairnessbut heis quick to point out theinherent dangers of ageneral duty of fairness and obviously fedsthat
if would bea poor replacement or substitutefor the rules of natural justice, though he seesit as adistinct possibility.

Loughlin does not help supply any criteria by which one can know what degree of fairness appliesto what standard
of right, interest or expectation. He merdly posits the possibility that the courts might simply decide each case onits
merits applying their own perceptions of justice to each situation as it comes up before them. The result would be
some unknown quantity and quality of fairness at the expense of certainty. The general opinion of most of the
academic lawyers seems to be that things are not developing too well in this field. Craig *** welcomes the
devedlopment of theduty to act fairly provided it islimited to the devel opment of anew procedureto providearemedy
wherethere has been none up till now but not if it eventually consumes the older remedies of natural justice. Barlow
& Rawlings™’ reflect Elliott's opinion™ that neither the old classification system, nor thenew flexibleapproach, can
offer long term solutions and that the only way to provide a solution to the dilemma of balancing the specia needs of
the individual and the administration is to develop a new administrative procedure and separate administrative
tribunals staffed by a personne with specialist experiencein thefidd. How therole of evidencemight work insucha
scenario isimpossibleto determine without formulating specific details for such a project, and soisoutsidethe scope
of thiswork.

Loughlin'swork was published in 1978 and events have moved on since then. The courts seem to have moved away
from the concept of structure outlined by Loughlin. Recent cases suggest that a new form of classification is
emerging - evenif Loughlin saw such atrend asthere-entry into the dark ages of Donoughmoreism. A new category
has been developed around a concept of legitimate expectation. If a person has a legitimate expectation that an
administrative decision should be exercised in hisfavour he hastheright to ahigher standard of interaction between

% Rv Gaming Board ex parteBenaim & K haida[1970] 2 Q.B. 417. Inthis case the department concerned controlled the
issuing of licencesfor gaming clubs. The department had undertaken an investigation of the bonafides of the applicants. On
the basis of information received from sources which the board did not wish to reveal the applicationfor alicenceby Benaim
& Khaidawas refused. There was a need to protect sources of information because there was a danger that the informants
might cometo harmif the applicants knew their identity. The information had shown that the character of the gpplicantswas
of too gentile a nature.

%5 Derived from Lon Fuller. see p237. Loughlin supra

156 Chapter 8, Craig. Administrative law. 1983.

57 |_aw and Administration. Law in Context Series.

158 M.J.Elliot, "Appeals, Principles and Pragmatism in Natural Justice" 43 M.L.R. 66
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himself and the administrator than if he has a mere hope of receiving a benefit.**

The concept of |egitimate expectation has evolved from two separate sources that havein thewords of Ganz'® been
"telescoped together" to provide anew and separate ground for applying the rules of naturd justice. The concept does
not seek to describe natural justice and is not synonymous with natural justice The basic grounds for the concept are
variously that whereaperson enjoysaprivilege, he acquires someform of right to continueto enjoy that privilege
unless thereare good reasons for removingit. If an attempt is madeto removethe privilegethen that person hasthe
right to make representations on his own behalf. If the privilege has to be renewed then he similarly has aright to
make representations on his own behalf e.g. whereaperson appliesfor arenewal of alicence, asin Boylev Wilson,
then that renewal will not be refused without first allowing that person as much of the rights of natural justice
(though not necessarily all of those rights) as are necessary to ensure that the application is dealt with fairly that
where thereis an established practice that applications for privileges are conducted in a certain manner, they will
continue to be conducted in such a manner until adequate notice is given of a change in procedure : that where a
representation is made to a person that they might receive a privilege provided they fulfil certain criteriathen that
representation should be honoured. The two strands operating within the concept are firstly that a person with a
"legitimate” interest should not be deprived of that interest, and secondly that some form of estoppd operatesin
favour of aperson who has received direct representations that a benefit will accrueto him, or indirectly by way of an
established practice that a benefit will accrueto him.

Both of these grounds have very insecure foundations. Estoppel in public law has a very limited application. It
operates to prevent the promissor from going back on arepresentation whether made by words or conduct, ether of
afact or of afutureintention (promissory estoppel) in such a situation wherethe promisee has relied on the promise
and acted to his detriment, or at least has changed his course of conduct inthelight of that promise. The doctrine of
estoppd is limited by the fact that it cannot be used to force an authority to comply with apromiseinvolving ultra
vires action, see Rootkin v Kent. C.C. [1981].%** Theresult would beto give the authority greater power thanit has
under the law. Estoppel cannot act as afetter on the discretion of an authority.*® If an authority has adiscretion, it
must exercisethat discretion each timeit makes adecision. If apromise preventsthe exercise of that discretion then
the estoppd is ineffective.

Theideathat the holder of aprivilege has someform of right arises through the use of the word legitimatewhich can
be construed as meaning that the person has some form of entitlement to hold that privilege which is recognised by
thelaw. Barwick C.J. in Salemi v MacK ellar *** could not distinguish alegitimate expectation on this basis from a
right. He then went on to discuss the decided law as to creation of rights through the expressed intentions of public
servants in publicised policy statements, and decided that nonewere created. A proposed amnesty was not binding on
the Minister of Immigration. He was entitled to change his mind and expd illegal immigrants who had surrendered
themselves up to the authority on reliance on a promise of an amnesty. The dissenting judgement of Jacobs J is
perhaps the most discerning in that he recognised theright that resulted from alegitimate expectation to beto a
right not, to the privilege itsdf, but rather to natural justice. What is not clear is exactly why this right to natural
justice arises or where it came from Stephen J. in another dissenting judgement linked the legitimate expectation to
the doctrine of estoppel. Lord Fraser in A.G. of Hong K ong v Ng Y uen Shiu,** adopted Stephen's reasoning and
declared that a practice of treating illegal immigrants who had reached the urban areas of Hong Kong as safefrom
extradition, meant that when the policy was changed dueto aflood of immigrants) to allow deportation after due
considerations of the merits of each case, the authorities were under aduty to allow himto put his case, even though
he had no strict legal right to remain in the country. Thus as Ganz indicates the estoppd and rights ideas are
telescoped together to create the concept of legitimate expectation.

The benefit of the concept of legitimate expectation is that it establishes arequirement for the adherencetothe
rules of natural justice, and therefore by implication the use of evidence, in theadministrative decision making
process in situations wherenonewas previously required. Aswith many of the deve oping conceptswithin public

159 See generally on legitimate expectation :- Gabriele Ganz. Public Law & Politics. Bd. Harlow. London. Sweet & Maxwell.
1986. ppl45 - 162. Peter Cane. Administrative Law. Clarendon Law Series. Chapter 4, pp 73 -'74

160 Gabriele Ganz. p145.

161 Rootkin v K ent County Council. [1981] 1 W.L.R. 1186.

162 Birkdale District Electric Supply Co Ltd v Southport Corporation (1926) A.C. 204,

163 salemi v MacK ellar (No2). 1977 C.L.R. 396.

184 Attorney General of Hong Kong v Ng Yuen Shiu (P.C.) [1983] 2 W.L,R. '735.
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law it has the advantage of being quiteflexible. The standard of compliance with the rules of natural justice varies
with the needs of the circumstance. The problem comes however when one attempts to establish ground rules to
determine what standard of natural justice applies in what circumstance, and even to establish in what
circumstances the expectationisraised at all. Thisis complicated by the need to distancethe concept from situations
whereit might impinge on established rules of publiclaw such astheruleagainst the fettering of discretion, and the
need for standing. At present, it would appear that rather than attempt to formulate guiddines, the commentator is
forced to describe situations in which the concept has been found to exist and ii he wishes to apply the concept
himsdf to another situation, consider whether an analogy exists between the problem he has at hand and those
decided cases. Inredlity it is yet another example of the palm treejustice which appearsto prevail in administrative
law at the present time. A few of the decided cases illustrate the problem at present.

Ex parte Khan."® The applicant received a Home Office circular advising him of the procedure that had to be
followed if an entry clearance certificate wereto be granted for a chi]d whom he wished to adopt. Having fulfilled
the conditions of the circular the child was refused admittance for an entirdly different reason not included on the
form, namely that the child's parents were capabl e of rearing the child themselves. Parker L.J. held that the Secretary
of State should not be permitted to resile from the undertaking unless this was demanded by overriding reasons of
public interest.

The Liverpool Corporation Taxi Case.® The corporation wished to increase the number of taxi-cab licences.
The existing taxi owners association recognised that the number could beincreased but wished to ensurethat the
market was not flooded to such an extent that no one could make an adequate living. The Corporation agreed not to
increase the number until new regulations were introduced by Parliament. They reneged on the agreement. Denning
upheld an application for an injunction to prevent breach of the agreement. Providing, as in that situation the
Corporation was not prevented from fulfilling its statutory duties by the agreement the agreement would beenforced,
Standing was fulfilled by the taxi owner's livelihoods which were at stake.

G.C.H.Q.™ It wasconsidered that the concept of |egitimate expectation would normally operateto prevent the
forced removal of aright to membership of a Trade Union from the workers at that establishment without prior
notice and consultations, but for the fact that the order to give up membership was issued under the authority of the
royal prerogative ( though that would not have deterred all the members of the bench ) and because the order was
justified on the grounds of national security.

Re Findlay.® The Home Secretary made a statement in the House of Commons declaring a change of policy
regarding the manner in which hewould exercise his discretion to release prisoners on parole. Under the new policy
parole would be less generous than previously. Four prisoners, who under the old policy would have been strong
candidates for parole, and who had behaved In an exemplary manner in prison to enhance their chances of parole
sought a declaration that the new policy only applied to new prisoners but not to existing prisoners who had served
their time under the old regime. Scarman held that the only legitimate expectation they had wasthat their caseswould
be reviewed. The Home Secretary had not cancelled the review system so that even though under the new system
they were unlikely to be paroled as aresult of thereview, provided their cases werereviewed then they would receive
all that they might hope for. The men had a mere hope of parole not alegitimate expectation of it. The problemis
that this states the conclusion reached by the court not the reasoning behind it, In fact the objection could have been
clearly stated in terms of afetter on the Home Secretary's duty to formulate policy, or even on policy grounds for
national security. By failing to develop aclear set of guiddinesthe court simply makes arationalisation of therules
of legitimate expectation even more difficult to formulate.

It cannot be denied that the rules of natural justice are a concrete example of a concept whereby evidence plays a
central role in determining justice in administrative affairs. The rules as to when the natural justice will apply are
complex. The modern trend towards tailoring the standard of justiceto the situation at hand on acaseby case basis
meansthat it isdifficult to formulate exact guidelinesto predict in which given situationstherules of natural justice
will apply. Eveniif thiswere so the varying standards passing through full complianceto therules of natural justice
down through procedural fairnessto legitimate expectation further complicatethe matter. Perhapstheleast onecan

185 R v Secretary of State for the Home Office Department ex parte Asif Manmood K han [1984] 1 W.L.R. 1337.
166 Re Liverpool Corporation ex parte Taxi Fleet Operator's Association [1972] 2 W.L.R. 1262.

7 G.C.H.Q. Council of Civil Service Unionsv Minister for the Civil Service[1984] 3 W.L.R. 1174

188 ReFindlay [1984] 3 W.L.R.159.
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do at present is to concur with Craig that at least remedies are available today in awider gamut of situations than
previously.

The perfect exampleof thisisto review the probable outcome of asimilar caseto Boylev Wilson under the present
regime. Mrs Boyle and her predecessors had held a licence for the public house for over fifty years. She would
therefore have a legitimate expectation that the justices might renew the licence. This would give rise to an
expectation at least, that in a hearing to renew the licence she would be allowed to produce evidence as to why she
should be allowed to renew the licence. If any charges were to be made against the renewal of the licence these
charges might have to be justified. Bald statements of insanitary conditions without further proof might be
insufficient. Mrs Wilson might be allowed to challenge that evidence. It is not possible to state with any degree of
certainty which if any of thesewould infact apply. Inorder to reinforce her legitimate expectation she would need
to be told in advance what criteria had to be met to make a successful application for the renewal of her licence.
Alternatively justice could be secured if the court wereto tell her what actions shewould haveto taketo remedy the
situation so that she might successfully reapply for arenewal of the licence at sometimein the future.
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PART V
Conclusion.

I ntroduction

In Part 1 it was explained that theimpetus for thiswork derived from the case of Boylev Wilson'® and thecomplete
failure of evidencein that case. The general failure of evidencein many of the instances of administrative decision
making discussed in thiswork is attributableto the fact that no principled approach to the use of evidence in
administrative decision making has been developed in Public Law, To remedy thistheadministrativedecision
maker should be placed under aduty to providereasonsfor his decision.” Thegiving of reasons for adecision will
often disclosethe evidential basis of thedecision itself and can therefore ensurethat thereis not acompletefailureof
evidence. However, unless the reasons are adequate a duty to give reasons is insufficient.”* Further unless the
reasons are supported by evidencelittleis achieved. Applicants for administrative decision making should be advised
in advance of exactly what issues are at stake so that they can adequately preparetheir case and present thedecision
maker with the appropriate evidence to support their application.

Part 2 discusses the conceptual problems of jurisdictional and non-jurisdictional errors of fact and law which have
compounded the problem of courts in devel oping a coherent approach to evidence. It is suggested that a principled
approach to evidence would render thedistinction irrelevant. Any evidence upon which the decision was based should
be proven. In situations where an administrative decision maker's powers are subjectively worded with regard to
conditions precedent to the decision making process the principles used in K hawaja'™ should be extended to cover
awider range of subject matter. The courts should not seek to replace the original decision-maker appointed by
Parliament in asituation where Parliament intends that that person should bethefina decision-maker. A review court
is not an appeal court. Nonetheless there should be a minimum content of evidence availableto the decision-maker
upon which he bases his decision. If the review courts were to be entrusted with the task of ensuring that such a
minimum content existed, provided they merely struck down the decision itsdlf but left the original decision-maker
freeto make anew decision, thistime based on the evidence availableto him, rather than replacing that decisionwith
one of their own, then the review court should not beseen as constituting an appeal court.. In many situations
the result obtai ned under the heading of unreasonabl eness may bethe same, but the rational e for the court would be
quite different, and thus less open to criticism.

Given theinadequacies of jurisdictional and non-jurisdictional error of law as a method of ensuring that thereis a
sound evidential basis to administrative decision making, specialy in situationswhere Craig's X and Y factors are
subjectively worded so that they are the subject of the decision-maker's own opinion, it was hypothetically positedin
Part 3 that Wednesbury'™ unreasonableness may be the best way to challenge the lack of evidence in such
administrative decision making. However it was concluded that the Wednesbury Principles without more are
inadequate.

Thereis adanger that the subjective opinion of the court replaces the subjective opinion of the decision maker. The
court appearsin the eyes of many criticsto perform the function of an appeal court rather thanacourt of review. The
judiciary have to decide on issues which, are frequently political in nature and they are likely to prejudice their
independence by settling such issues. Thefact that many of theissues arepoalitical should not initself beaproblem
since all law can be viewed in a political light. The problem arises because of the apparent lack of objective legal
criteria employed to settle the issues. This led the writer to suggest that a development of Galligan's principles of
individuation would be of benefit,' especially if linked to therecently formulated principles of legitimate
expectation. Thiswould provide a principled, reasoned approach to the review process which would not leavethe
court open to palitical criticism.

The remedies discussed in Parts 1-3 were severely restricted in that judicial review has until recently only been

169 See Part 1
170 See Part 1
1 SeePart 1
172 See Part 2
13 See Part 3
174 See Part 3
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availableto certain types of administrative decision making process. Legitimate expectationisdiscussedinPart 4 in
the context of the modern developments in natural justice. In situations wherethefull rights and duties inherent in
natural justice do not apply a new variable duty of procedural fairness has been evolved in conjunction with the
concept of legitimate expectation. The principle of legitimate expectation is beneficial in that it enables challenge
in circumstances where no challenge has been possible in the past. Nonetheless, problems still remain. Its
development has been incoherent and its application is complex. It isdifficult to predict inwhich situation theduty
of procedural fairness applies and to know what standard is expected in any given situation. Great flexibility has
been achieved at the expense of certainty. It should be remarked however that thereis adirect conflict between the
principles expounded in K han” and in K ynoch.*® According to K ynoch thediscretion accorded to an administrator
must beexercised, Theadministrator cannot fetter hisdiscretion. Under the principles evolved through K han, once
guidelinesfor administrative decision making are made known to the applicant the administrator must operatewithin
those guidelines. Whilst thisis auseful development which the present writer commends, unless the content of such
guidelinesis controlled by clearly defined principles, thereis adanger that such guidelines could act asafetter onthe
exerciseof discretion. Theadministrator's hands might betied where new circumstances arise which arenot covered
by the guiddines. The decision-maker may haveto decidein an applicant's favour even though the consequences of
doing so might be undesirable. in such a situation thereis aneed for an escape clause allowing the administrator to
act. e.g. 'the decision maker must follow any published guidelines but can takeinto account any other overriding
considerations.” However in such a situation one returns to the need for a concept of a 'minimum content of
evidence' if that escape clauseitsdf isnot to result in abuse by theadministrator which would inturn negativethe
gains achieved by thecourts in developing the concept of legitimate expectation.

Reform of administrative decision making and the exercise of administrative discretion has been debated on
numerous occasions. The Donoughmore Committee report as long ago as 1936 concluded that there was little to
criticize within the process of judicia review of administrative decision making at that time.*”” The Frank's
Committee returned to the topic in 1957, prompted by the Critchel Down Affair and whilst they started out with a
wide ranging review of the topic their recommendations were narrowed down to the topic of tribunals.*”® Craig'”.
points out that much of administrative decision making is carried out beyond the pale of the tribunal and instances
thelarge number of quangos in existence today. Continuing criticism of administrative decision making resulted
inthe Justice Report in 1960. Foulkes describesin considerable detail the recommendations of the Justices Report on
the Principles of Good Administration.”® The report provides littlein the form of concrete proposals which can be
adopted as principles of judicial review since they talk in general terms of the need for open government and
impartial adjudication where possible. However, inthe field of mal-administration the report recommended the
setting up of an Ombudsman on the Scandinavian Mode to review individual allegations of mal-administration,
Thiswasin fact adopted in 1969 when the office of Parliamentary Commissioner for Administration was created.'®

> See Part 4

17° See Part 3.

Y The report made many recommendations to improve administration and had a considerable impact due to the
categorisation that they applied to the various forms of administrative decision making.

The Frank's Report did not in fact deal with Public Inquiries and theissuesinvolved in the Critchel Down Affair at all. Thus
eveninthepost 'Frank's Report Era’ much of administrative decision making was unaffected by the reformswhich thereport
instigated.

Craig. Administrative Law. Chapter 2. pp86 - 88. Harlow and Rawlings provide an in-depth analysis of the findings of
both the Donoughmore Committee and the Frank's Report. Chapter 3 and Chapter 5.

%0 David Foulkes. Administrative Law. 5th ed. Chapter 16. pp416 - 449 at p417. re the Justice Report 1960 and the
Ombudsman in general. Harlow & Rawlings. p152. Extract from the Justice report. "Administration under Law". 1971.
Principles of good administration which could be put into a statutory code. The authors note that the report provides
guidelinesto good decision making not rules by which adecision maker would be bound. It should be noted that Justice has
produced severa reports on Administrative Decision Making which are discussed by Harlow and Rawlings.

The concept of the Ombudsman is sound. It affords amethod of improving the standard of administrative decison makingin

situationswhere it would not be possible to subject the decision tojudicia review and so provides aremedy wheretherewas
none at al previously. Themajor criticism leveled against the office of Ombudsman is that the Ombudsman has been given

too little power, being a watchdog without teeth who only has the power to make recommendations to the administrators
(albeit that the recommendations are extremely coercive and frequently followed). The Ombudsman can only be approached
indirectly through aMember of Parliament filter and cannot take up cases independently on his own initiative. The office of
Ombudsman contains the potential to solve many of the current problems within the sphere of judicial review and will be
referred to again at alater stage.

178

179

181
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A number of academic writers have stepped back and taken an overview of the current developments in
Administrative Law and instead of analysing the case by case developments within the various categories of
judicia review have instead questioned the whole basis of the development in general .**

Craig,"® for instance suggests the adoption of a" Rational basistest." Craig concludesthat thereisnorational basis
behind thetwo opposing views of Limited and Extensive Review. They arebased rather on subjectivepremisesasto
who is the most appropriate person to exercise the discretion in question. Gordon bdlievesthat theadministrator is
the most appropriate whilst Gould favours the judiciary. Gould regards the courts as the most appropriate body to
deal with errors of law. Bach word in an authorising statute has alegal meaning and to misinterpret suchawordisto
create an error of law. Thus the courts have extensive review. Craig bdieves that thiswould create alegal hunting
ground for lawyers and result in excessive litigation and provide little benefit. Many words can have a variety of
meanings depending on the context in which they are used. The courts are not necessarily the most appropriate body
to decide the meaning of such words.

Therational basis test that he proposes would permit for an accepted range of meanings to such words and terms.
The court could review a decision to ensure that the interpretation placed on a word was rational. If it was the
decision would beleft intact. Thiswould leavethe original decision-maker with abroader scopefor decisionmaking,
in that he would retain a discretion to chose between aternative interpretations of words and terms in the enabling
statute. The court would not substituteits preferred Interpretation but merely ensurethat the original decision maker
remained within aband of linguistic reasonableness. Thereis a subtle difference between the'Rational Basis Test'
and the Wednesbury type 'Reasonableness Test' in that there is no recourse to a specialised hypothetical
doppelganger. Instead of asking “could areasonable G.L.C have used thisword in thisway ?’ oneasks“Isthisa
reasonable use of language 7’ Artificial premises as to what an imaginary double might have concluded, based on
one's own conceptions of what the result should have been are avoided. Craig illustrates the use of thistest inthe
U.S.A. with the case of H.L.R.B. v Hearst Publications."® He notes however that the Rational Basis Test is not
consistently used inthe U.S.A. At timesthe Supreme Court has used a Rightness Test similar to the Reasonableness
Test whichis purely subjective. Despitethis Craig feelsthat it is preferableto the uncertainties of theJurisdictiond /
Non-Jurisdictional Error Tests currently in use.

Craig commends similar tests to deal with all issues involving the exercise of administrative discretion, so that the
court decides whether the discretion is exercised within a'band of reasonableness.' He operates from the premise
that the decision maker is given the authority to act by Parliament and the courts should provide the widest basis for
the exercise of such discretion whilst maintaining ultimate control through review. Writers such as Partington™® have
reached entirely different conclusionsin that they fed the courts are not theideal body to deal with administration at
all and have discussed the possibility of anindependent Legal Administrative System akin to the French 'Droit
Administratif* established.®® The present writer feels that since such a system is unlikely to be adopted it is
preferable to concentrate on methods of improving the present system which are achievable rather than speculating
on improbabilities.

Ananalysis of Craig's recommendations will show that heis more concerned with who exercisesthediscretion rather
than on what the actual decision is based. The labd attached to something which is a condition precedent to
jurisdiction can be subjected to the 'band of reasonableness' test. The test can adequately ensure that ludicrous

182 \Many academics have commented on administrative decision making and the exercise of administrativediscretion. TheLaw
Journals have been swamped with articles, many of which have been referred to inthiswork. Thisrevival of interest hasno
doubt been created by the efforts of the courtsin recent years to extend the scope of judicial review and the newly evolved
criteria which their efforts have produced. many of the articles have concentrated on analysing these new developments
seeking to justify or criticise the logic on which they have been based.

18 Craig's Rational Basis test. p338. see also Chapter 2 p28 et seq for a discussion of the theories of limited and extensive
review.

184 National Labour Relations Board v Hearst Publications, Inc. 322 U.S. 111, 645.Ct. 851,88 LEd. 1170 (1944).

18 M. Partington. Law, Legitimacy and the Constitution.

% Harlow & Rawlings. Law and Administration. Law in Context Series. See especially Chapter ii, Discretionary Justice pp348

352. The writers discussed the problems inherent within the present system, and discussed the possibility of a separate
administrative system. However it would appear that Harlow is not in favour of a separate Administrative Law System
becausein her view it would create more problemsthan it would solve. See Carol Harlow, "Public & Private Law Definition
without distinction.” 43 M.L.R. 1980. 241-265.
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labels are not attached. The Albert Hall could not be described as a furnished tenement since the Albert Hall could
not be reasonably be considered to be within such a definition. However, thetest cannot deal with the situation
where thedescription applied to something would bring it within the band of reasonablenesstest, but wherethe
evidenceto show that that descriptionisor is not appositeis questionable. Thusin the Boylev Wilson situationthe
'band of reasonablenesstest’ could be used to establish that sanitary conditions of premisesbeing considered by the
justicesfor licensing are covered by theterms of the enabling statute. Thetest could not however determinewhether
the correct evidence was forwarded to the decision maker upon which he could have conduded that the premiseswere
in fact insanitary. This would have to be resolved by the'Rightness of the decision test' which is purely subjective
and quite unpredictable. Craig's test therefore is useful in that it provides aternative and, it is suggested,
improved tests for specific methods of challenging administrative decision making but does not resolve the
underlying evidential problem inherent in all administrative decision making.

It is proposed that there should be a principled approach to the use of evidence in administrative decision making.
Whenever an administrative decision affects the interests of an applicant in a material way beit of property or of
prospectiveincomeor of any of therightsto social benefits™ then any assertion of the existenceof factsor of states
of affairs that are used to justify the decision should be challengeable on the basis that such statements are not
supported by evidence, Such aright would be barren unless the actual reasons for the decision are disclosed, and so
this would have to be reinforced with a duty placed on the decision maker to disclose adequate reasons for the
decision.

Theauthor does not claim that thiswill solveall the current problems within administrativedecision making. What it
would do, is to minimise the situation. At present it is often necessary to analyse all the methods of review and to
search for amethod of challenging the decision. Many problems could be solved at aninitial stage without havingto
go further. Therewould remain cases involving jurisdiction, improper purposes, unreasonabl eness and the like but
they would belessthan at present. Craig’ s proposal's could further improve theconduct of such revienswhich arenct
solved at the outset by a principled approach to evidence.

Such areform could beimplemented in avariety of ways. It could form anew category of judicia review to stand
alongside jurisdiction, reasonableness and procedural impropriety. It could be created by Parliament as a new
legislative as opposed to common law category. Equally it would not be beyond the creative abilities of thecourtsto
evolvesuch acategory. Incertainareas the courts have already discussed the concept of a minimum content of
evidence to support conclusions reached by administrators, as evidenced by the Khawaja Case.

It has been questioned in many quarters whether the courts aretheideal forafor the review of administrativedecision
making. Whilst it is not intended to debatethe wider issuesinvolved in such criticismsit is certainly trueto say that
the courts are not the most economic of fora. From this point of view the review of evidence and adequate reasons
could be assigned to a separate body It would be possible to create an administrative. tribunal to deal with such
questions. It has already been noted™® that the Parliamentary Commissioner's Officeis not being utilized to its full
potential and rather than create yet another institution the author feds that the Ombudsman's Office could be
easily extended to fulfil thefunctions advocated here. In essencethefunction is much likethat of the magistratewho
has to decide whether or not thereis acaseto answer before sending a prosecution on to the Crown Court for atrial.
The Ombudsman would simply review the evidence used to justify a decision and the reasons provided for that
decision and decide whether or not inthelight of thefacts disclosed in the application the evidenceand thereasonsin
fact dojustify thedecision. If thedecisionislacking in either respect he could order the decision-maker to reconsider
the decision. There should be no inhibition on the decision-maker reaching the same result again provided he can
establish evidencetojustify that decision and provide adequate reasons for the decision. The Ombudsman'sfindings
should be made binding on the decision-maker. An applicant for review by the Ombudsman should be able to
approach the Ombudsman's Officedirectly. Someform of standing requirement could be used to ensurethat persons

187 1t isimportant that atest for standing in such circumstances should not be modeled on the old rules of locus standiii. Interest is
not used in the sense of alegal right or legal interest, but rather that the applicant has some personal interest at stake. Today
there are many new forms of wealth apart from realty and personalty as used in the sense of the Property Lawyer. The
applicant for alicenseto carry on an activity may be as severely affected by afailure to securethat license asapersonwhois
deprived of property. The successful application for a discretionary award may be a question of life or death to a person
without means. Thus whilst there may be no legal right to a heating allowance, the Socia Services have the discretion to

- grant one in extenuating circumstances. This can mean the difference between comfort and hypothermia for a pensioner.
SePart 1.
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with merely political interest could not abusethe process, to challenge policy decisions of administrators which are
more appropriately dealt with by the traditional methods of political challenge through the ballot box and within
Parliament and the Chambers of Local Councils. In particularly contentious cases the Ombudsman should beableto
give leavefor an appeal to the courts against his own findings. This procedure should not prevent applications for
judicial review ontheusual traditional grounds. Equally, wherethetraditional methods of review are used the court
should befreeto find that thereis adefect in evidence or reason giving without having to refer the applicant back to
the Ombudsman. Oncein the court system the court might aswell deal with the case. The object of establishing the
process would be to minimise the number of cases which have to go to court rather than to deprive the courts of
jurisdiction.

If such a process were to be adopted the system would be more able to deal with the type of situation dealt within
Boylev Wilson. From Mrs Boyl€e's point of view shewould be ableto apply for review on the basis that therewas
insufficient evidenceto show that her Public Housewas insanitary. The case would be returned to thelicensing court
for areconsideration of the evidence. If the objector'sto therenewal of the Licence could show that the premiseswere
indeed insanitary then the licence should be refused. Mrs Boylewould then be afforded the opportunity of
remedying the situation and making a fresh application. If the administrators wished to engage in slum clearance
there would be no reason why they could not seek Parliamentary approval for such objectives. Whatever forms
of compensation that Parliament might consider requisitein situations where residents suffered loss would then be
available to the likes of Mrs Boyle if it turned out to be necessary to foreclose her property under such statutory
authority. The same objectives could be achieved as withessed in the original case, and yet afairer result would be
achieved for all concerned.
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