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In t r o d u c t i o n  
When disputes are ripe for mediation, the mediator’s skills, knowledge and stature can be critical to making 
mediation successful.  I n sev eral countries, including many  states in the U S , a law degree is a prereq uisite for 
being listed as a court approv ed mediator.  T herefore lawy er’s interest in mediation is becoming more apparent 
in different j urisdictions.  I n E ngland lawy er’s attempt to mediate can be traced back to 1 9 8 5 , when a body  
called S olicitors in M ediation consisting of fiv e mediators was formed.  T his was followed by  the formation of 
a ‘ C onciliation B oard’ by  the F amily  L aw B ar A ssociation in the same y ear.  
T he q uestion as to whether or not mediators should also be lawy ers has become a hotly  debated issue amongst 
scholars in the field.  S ome writers submit that lawy ers are the most successful mediators1 and they are most 
q u al i f i ed to tak e thi s rol e,  w hi l e others di sag ree2. T he reason f or c onc ern i n thi s area i s p rotec ti on of  the p u b l i c  
f rom u nq u al i f i ed p eop l e p rov i di ng  su c h serv i c es,  w hi c h mi g ht c ontai n some l eg al  el ements. T hi s di sc u ssi on 
al so l ed to a g row i ng  c onc ern ab ou t the U nau thori sed P rac ti c e of  L aw  ( U P L )  b y medi ators. 
I n an attemp t to tac k l e thi s c ontrov ersi al  q u esti on,  i t i s b etter to start w i th a b ri ef  on some c harac teri sti c s of  
medi ati on. T hi s w i l l  b e f ol l ow ed b y g eneral  di sc u ssi on on l aw yers’  c harac teri sti c s and v i si ons of  sol v i ng  
di sp u tes to see i f  su c h v i si ons hav e any si mi l ari ti es w i th the medi ati on p roc ess. G eneral  arg u ments ‘ f or’  and 
‘ ag ai nst’  the noti on of  whether or not ‘ medi ators shou l d al so b e l aw yers’  w i l l  f ol l ow . T hese arg u ments w i l l  
i nc l u de di sc u ssi ons on the meani ng  of  l aw  p rac ti c e. 
General characteristics of mediation 
D ef i ni ng  medi ati on has c au sed w i desp read di sag reement i n medi ati on l i teratu re. H ow ev er,  tw o k ey f eatu res 
remai n v i si b l e. “ F i rst,  medi ati on i s i denti f i ed as a f orm of  thi rd-p arty i nterv enti on su p p orti v e of  neg oti ati on. S o 
the medi ator’ s p ri mary rol e i nv ol v es f ac i l i tati ng  other p eop l e’ s dec i si on-mak i ng ....S ec ond i t i s seen as g oi ng  to 
the essenc e of  the medi ator’ s rol e that he or she i s not al i g ned w i th ei ther p arty” 3. A nother c entral  f eatu re i n 
medi ati on l i es i n i ts c ap ac i ty to re-ori entate p arti es tow ards eac h other and to enab l e them to c reate thei r ow n 
ru l es rather than i mp osi ng  ru l es on them4. A c c ordi ng l y i n a tru e sense p arti es of  the di sp u te ow n the w hol e 
medi ati on p roc ess. T he c hoi c e of  medi ati on and the medi ator,  the styl e of  the p roc ess and the dec i si on-mak i ng  
p ow ers al l  b el ong  to the p arti es and no one el se5. S i nc e they are the ow ners of  thi s p roc ess,  the mai n f oc u s i s 
not onl y on the l eg al  c l ai ms and def enc es,  b u t al so on thei r i nterests,  needs and emoti ons. J u st as f ri ends settl e 
thei r q u arrel s w i thou t g oi ng  to c ou rt,  p arti es to medi ati on settl e w i thou t c onsi deri ng  l eg al  ru l es6. 
T he b asi c  g oal  of  medi ati on i nc l u des redu c ti on of  the neg ati v e ef f ec ts and the anx i ety of  the c onf l i c t. T he thi rd-
p arty i s ex p ec ted to hel p  the p arti es to reac h thi s g oal  and settl e b y neg oti ati ng  i n a c ol l ab orati v e rather than 
adv ersari al  w ay. 
I t i s to b e noted that the i nf ormal  atmosp here and the f ri endl i ness of  al l  the p arti c i p ants are i mp ortant el ements 
i nv ol v ed i n  thi s p roc ess. T he medi ator’ s u se of  ev eryday l ang u ag e w i th p osi ti v e and w arm tone,  reg ardl ess of  
hi s f eel i ng s,  i s i mp ortant to si mp l i f yi ng  the p roc ess to the p arti es and k eep i ng  them on the neg oti ati ng  tab l e. 
L aw y ers’  characteristics and v isions of solv ing  disp u tes 
T he rol e of  resol v i ng  c onf l i c ts b y l aw yers i s not c onf i ned to the p aradi g mati c  i mag es of  ‘ p rac ti si ng  l aw ’ . 
L aw yers sp end more ti me c onsu l ti ng  w i th c l i ents,  neg oti ati ng  and researc hi ng  than they sp end i n c ou rt7. 
H ow ev er,  l aw yers’  tec hni q u es i n p erf ormi ng  su c h rol es are sp ec i f i c al l y tu rned to p ersu adi ng  a j u ry,  b ec au se 
there i s a p resu mp ti on that the di sp u te may b e resol v ed throu g h the ap p l i c ati on of  some g eneral  ru l e of  l aw  b y 
a thi rd-p arty. A nother p resu mp ti on emp l oyed “ b y most p rac ti si ng  l aw yers and l aw  teac hers...[ i s]  that di sp u tes 
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are adversaries - i. e. ,  if  o n e w in s ,  t h e o t h er m u st  l o se” 8 .  T h is p resu m p t io n  c o m p el s l aw y ers t o  m ax im ise t h e 
l ik el ih o o d t h at  t h eir c l ien t  w il l  p revail .  T h e resu l t  is t h at  l aw y ers’  o n l y  o b l ig at io n  is t o  ab ide b y  t h e est ab l ish ed 
c o n st rain t s o n  p ro f essio n al  b eh avio u r9. It is submitted that this adversarial perspective is a frequent companion 
to law y ers,  w hich mig ht k eep them from appreciating  the value of mediation10. T herefore the above 
presumptions of amenability  to a g eneral rule of law  and adversariness do not fit in the contex t of mediation. 
F urthermore it is arg ued that the true nature of law y ers and the nature of their practice w ill never allow  them 
to simply  be instruments in resolving  the dispute. T hey  are inevitably  a party . T hey  are alw ay s a third-party  
commentator upon their clients dialog ue,  and even their silence play s an influential role11. A g ain such 
characteristics do not fall under mediation. 
M oreover,  in law y ers’  vision “ quantities are brig ht and larg e w hile qualities appear dimly  or not at all, ...and 
most often [ their victory ]  is reduced to money  j udg ement” 12 . It is arg ued that leg al education fails to sensitise 
law y ers to the emotional dimensions of disputes. T herefore nonmaterial values including  honour,  dig nity  and 
love may  also be reduced to amounts of money . D isputes become divorced from reality  and human nature,  and 
turn into pure questions of law  and facts even thoug h few  clients’  problems are devoid of emotional content13 . 
T his result completely  contradicts mediators’  role.  M ediators must be sensitive to the emotional needs of all 
parties and to the interconnection betw een and among  disputants. 
H ow ever,  it is submitted that the above imag e of the w ay  law y ers think  are ex ag g erated,  and that a g ood 
law y er w ill alw ay s consider nonmaterial values14 . It is also w orth mentioning  that the imag e of a dispassionate 
neutral third-party  is considered by  some w riters to be a desirable quality  to maintain impartiality 15 . A s 
mentioned above,  impartiality  and non-alig nment are central features in mediation. T herefore it can be arg ued 
that law y ers are more capable of meeting  this requirement in mediation. 
F rom the above,  one can say  that law y ers’  view  is based upon rationalising  and categ orising  events and people 
in a leg ally  meaning ful w ay . T his w ould result in a g reater focus on acts rather than persons. T hus a law y er 
w ho is under this irremovable force of rationalising  disputes in this sense,  may  be restricted in his abilities to 
serve as a mediator even thoug h he mig ht be successful in not show ing  any  partiality . 
FOR AND AGAINST WHETHER OR NOT MEDIATORS SHOULD ALSO BE LAWYERS 
A)   LAW P RAC TIC E ?  
S upporters of law y er-mediators rely  on different g rounds for their arg uments ag ainst non-law y er mediators. 
M ost of their w riters focus on the fact that mediation is an ex tension of leg al practice because it may  involve 
complex  leg al matters. T herefore they  arg ue that law y ers are most suitable for this process. T his arg ument has 
caused a g row ing  concern about the unauthorised practice of law  ( U P L )  by  mediators. In the U S ,  for ex ample,  
there are several reports of charg es filed ag ainst non-law y er mediators w ho w ere eng ag ed in the practice of 
law 16 .  
D efining  law  practice has caused controversies among st practitioners,  drafters of standards and rules and 
ethics scholars17 . In the contex t of mediation the definition of law  practice,  w hile not entirely  clear,  alw ay s 
encompasses tw o main elements. F irst,  is there a ‘ L aw y er-client relationship’  betw een the mediator and the 
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parties? Second, does the mediator ‘act as a lawyer’? The second element includes applying legal principles 
“ to specif ics of  the parties’ situation conf ided to [ the mediator in order to]  of f er adv ice to the client” 18. 
1- L a w y e r -C l i e n t  r e l a t i o n s h i p :  
T h e  e x i s t e n c e  o f  t h i s  e l e m e n t  i s  p r i m a r i l y  d e t e r m i n e d  b y  w h e t h e r  o r  n o t  t h e  c l i e n t  i s  r e p r e s e n t e d  b y  t h e  l a w y e r  
a t  t h e  n e g o t i a t i n g  t a b l e . I t  i s  a r g u e d  t h a t  i n  t h e  c o n t e x t  o f  m e d i a t i o n  t h e r e  i s  a l w a y s  a  g r e a t  r i s k  t h a t  t h e  p a r t i e s  
w i l l  v i e w  t h e  m e d i a t o r  a s  a  r e p r e s e n t a t i v e  p e r f o r m i n g  t h e  r o l e  o f  a  l a w y e r 19.  
H o w e v e r ,  i t  i s  a l s o  a r g u e d  t h a t  t h e  b a s i s  o f  e s t a b l i s h i n g  t h e  i s s u e  o f  r e p r e s e n t a t i o n  s h o u l d  b e  t h e  ‘ r e a s o n a b l e ’  
b e l i e f  o f  t h e  p a r t i e s  o f  w h e t h e r  t h e y  a r e  r e p r e s e n t e d  o r  n o t . T h e r e f o r e  i f  t h e  m e d i a t o r  i n f o r m s  t h e  p a r t i e s  t h a t  
s h e  i s  w o r k i n g  a s  a  m e d i a t o r ,  i t  i s  i m p l i c i t  a n d  r e a s o n a b l e  t o  t h i n k  t h a t  s h e  i s  n o t  r e p r e s e n t i n g  e i t h e r  p a r t y . I n  
p r a c t i c e ,  h o w e v e r ,  i t  i s  s u b m i t t e d  t h a t  m e d i a t o r s  s h o u l d  e x p l i c i t l y  i n f o r m  t h e  p a r t i e s  t h a t  t h e y  a r e  n o t  t h e i r  
r e p r e s e n t a t i v e s ,  a n d  t o  a v o i d  a n y  b e h a v i o u r  t h a t  c l e a r l y  i n c l u d e s  ‘ a c t i n g  a s  a  l a w y e r ’  f o r  o n e  o r  b o t h  p a r t i e s 2 0 .  
2- T h e  m e d i a t o r ’ s  c o n d u c t :  
A t  t h i s  s t a g e  o f  t h e  d i s c u s s i o n  i t  i s  i m p o r t a n t  t o  f u r t h e r  a n a l y s e  t h e  c o n d u c t  o f  m e d i a t o r s  i n  o r d e r  t o  s e e  i f  i t  
c o n s t i t u t e s  ‘ a c t i n g  a s  a  l a w y e r ’ . T h e r e  a r e  s e v e r a l  m o d e l s  o f  t h e  m e d i a t i o n  p r o c e s s ,  a n d  r e g a r d l e s s  o f  t h o s e  
m o d e l s ,  t h e r e  a r e  t w o  r e l e v a n t  c o n d u c t s  t h a t  m e d i a t o r s  a r e  a l w a y s  e n g a g e d  i n :  F a c i l i t a t i n g  c o m m u n i c a t i o n  a n d  
f a c i l i t a t i n g  d e c i s i o n -m a k i n g . 
a) Facilitating communication:  
F a c i l i t a t i n g  C o m m u n i c a t i o n  c a n  b e  a  v e r y  s e n s i t i v e  f u n c t i o n  t o  t h e  m e d i a t o r . P a r t i e s  i n t e r a c t i o n s  w i t h  e a c h  
o t h e r  a n d  t h e i r  i n t e r a c t i o n s  w i t h  t h e  m e d i a t o r s  a r e  c o n s t a n t l y  c h a n g i n g . T h e r e f o r e  m e d i a t o r s ’  a p p r o a c h  m i g h t  
a l s o  c h a n g e  i n  o r d e r  t o  m a k e  t h e  p r o c e s s  s u c c e s s f u l . I n  s o m e  i n s t a n c e s ,  f o r  e x a m p l e ,  i t  i s  c r u c i a l  t o  t a k e  t h e  
r e s p o n s i b i l i t y  o f  a  c o -o r d i n a t o r . T h i s  i n c l u d e s  k e e p i n g  o r d e r  a n d  d i r e c t i n g  p r o c e d u r e s . T h i s  r o l e  a l s o  r e s e m b l e s  
t h e  f u n c t i o n  o f  a  c h a i r m a n  , o r  e v e n  i l l u s t r a t i n g  i t  v i v i d l y ,  i t  r e s e m b l e s  a  “ b y s t a n d e r  w h o  j u m p s  i n t o  a n  
i n t e r s e c t i o n  a n d  b e g i n s  t o  d i r e c t  t r a f f i c  a t  a n  i m p r o m p t u  t r a f f i c  j a m  [ a n d  t h e r e f o r e ]  h e  i s  c o n c e d e d  t h e  p o w e r  t o  
d i s c r i m i n a t e  a m o n g  c a r s  b y  b e i n g  a b l e  t o  o f f e r  a  s u f f i c i e n t  i n c r e a s e  i n  e f f i c i e n c y  t o  b e n e f i t  e v e n  t h e  c a r s  m o s t  
d i s c r i m i n a t e d  a g a i n s t ” 2 1. 
F r o m  t h e  a b o v e  i t  s e e m s  t h a t  t h i s  f a c i l i t a t i v e  f u n c t i o n  m i g h t  c o n s t i t u t e  m o r e  t h a n  s i m p l y  w i d e n i n g  l i n e s  o f  
c o m m u n i c a t i o n s  b e t w e e n  t h e  p a r t i e s . T h e  m e d i a t o r  i s  p r e s u m i n g  w h o  h a s  a  g r e a t e r  b a r g a i n i n g  p o w e r  t h a n  t h e  
o t h e r . T h e r e f o r e  i n  h e r  a t t e m p t s  t o  e q u a l i s e  t h e  b a r g a i n i n g  p o w e r  o f  t h e  p a r t i e s ,  s h e  m a y  c l a r i f y  o r  i n t e r p r e t  t h e  
w e a k e r  p a r t y ’ s  i d e a s  t o  a s s u r e  t h a t  t h e y  r e c e i v e  a  f a i r  h e a r i n g . T h i s  m i g h t  u n f a i r l y  a d v a n c e  t h e  w e a k e r  p a r t y ’ s  
i n t e r e s t s  a t  t h e  e x p e n s e  o f  t h e  s t r o n g e r  p a r t y ,  a n d  a s  a  r e s u l t  ‘ r e p r e s e n t i n g ’  t h e  w e a k e r  t o  t h e  s t r o n g e r 2 2 . T h e  
m e d i a t o r  i s  a l w a y s  a t  r i s k  o f  r e -s h a p i n g  o r  r e f r a m i n g 2 3  t h e  w e a k e r  p a r t y ’ s  a m b i g u o u s  r e m a r k s  o f  h i s  r i g h t s  a n d  
o b l i g a t i o n s  t o  c o n f o r m  t o  h e r  a n a l y s i s . S h e  c a n  i m p o s e  h e r  o w n  d e f i n i t i o n s  o f  ‘ a p p r o p r i a t e ’  k i n d s  o f  t a l k  a n d  
t h e r e f o r e  m o v i n g  t h e  d i s c u s s i o n  i n  a  p a r t i c u l a r  d i r e c t i o n 2 4 . T h i s  c o u l d  b e  a  m o v e  a w a y  f r o m  a n  i m p a r t i a l  
m e d i a t o r  t o w a r d s  a  l e g a l  p r a c t i t i o n e r !  
O n  t h e  o t h e r  h a n d ,  i t  c a n  b e  a r g u e d  t h a t  s i n c e  t h e r e  i s  n o  d i r e c t  l e g a l  a d v i c e  i n v o l v e d ,  w h i c h  w o u l d  f a l l  u n d e r  
t h e  s e c o n d  e l e m e n t  o f  t h e  d e f i n i t i o n  o f  l a w  p r a c t i c e ,  t h e r e  i s  s t i l l  n o  p r a c t i c e  o f  l a w . I t  c a n  a l s o  b e  a r g u e d  t h a t  
d e v i a t i o n  f r o m  a b s o l u t e  i m p a r t i a l i t y  i s  n o t  s u f f i c i e n t  t o  e s t a b l i s h  t h e  p r a c t i c e  o f  l a w 2 5 . H o w e v e r ,  i n  l i g h t  o f  t h e  
a b o v e ,  e v e n  i f  t h e r e  i s  n o  p r a c t i c e  o f  l a w  i n v o l v e d ,  o n e  c a n  a l w a y s  a s k :  A r e  n o n -l a w y e r  m e d i a t o r s  s u f f i c i e n t l y  
q u a l i f i e d  t o  d e a l  w i t h  t h i s  s i t u a t i o n  o f  u n e q u a l  p o w e r s ?  
T h e  f a c i l i t a t i v e  r o l e  w h i c h  i s  p r i m a r i l y  c o n c e r n e d  w i t h  e n h a n c i n g  a n d  c l a r i f y i n g  c o m m u n i c a t i o n s  b e t w e e n  t h e  
p a r t i e s ,  m i g h t  n o t  b e  t h e  o n l y  r o l e  e m p l o y e d  b y  m e d i a t o r s . F a c i l i t a t i n g  c o m m u n i c a t i o n  m i g h t  l e a d  m e d i a t o r s  t o  
e m p l o y  a n  a n a l y t i c a l  o r  e v a l u a t i v e  a p p r o a c h  t o  t h e  d i s p u t e . A n  a n a l y t i c a l  m e d i a t o r  a s s i s t s  t h e  p a r t i e s  i n  
                                                
18  S .  P u r n e l l ,  O p .  C i t . ,  a t  p .  1 0 0 3 ;  s e e  a l s o  D a v i d  A .  H o f f m a n  a n d  N a t a s h a  A .  A f f o l d e r ,  O p .  C i t .  
19   D a v i d  A .  H o f f m a n  a n d  N a t a s h a  A .  A f f o l d e r ,  O p .  C i t .   
2 0   S .  P u r n e l l ,  O p .  C i t .  a t  p .  1 0 0 4 .  
2 1  G u l l i v e r ,  ‘ D i s p u t e s  a n d  N e g o t i a t i o n :  A  c r o s s -c u l t u r a l  P e r s p e c t i v e ’ ,  1 9 7 9 ,  A c a d e m i c  P r e s s ,  N e w  Y o r k  a n d  

L o n d o n ,  p . 2 0 0 -2 2 5 .  
2 2   S .  P u r n e l l ,  O p .  C i t .  a t  p .  1 0 1 1 .  
2 3   M .  N o o n e ,  O p .  C i t .  a t  p .  4 9 .  
2 4   D e b r a h  M .  K o l b ,  ‘ W h e n  T a l k  W o r k s :  P r o f i l e s  o f  M e d i s t o r s ’ ,  1 9 9 6 ,  w w w . l i b r a r y . n o r t h e r n l i g h t . c o m ,   a t  p .  3 .  
2 5   I b i d ,  a t  p . 1 0 1 2 .  
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assessing the risks of their cases. While an evaluative mediator does not only manage the negotiation process 
or assess the risks involved,  she may also reveal her ow n opinion of the offers availab le on the negotiating 
tab le,  help parties to understand their legal situation,  and predict court dispositions26. T he conduct of the 
parties may assume this evaluative position of the mediator especially w hen they address their speech to the 
mediator in their attempts to convince her of the strength of their cases27 . P arties can also ask the mediator to 
evaluate their cases or even arb itrate and enter an aw ard!  
Professor Carrie Menkel-Mead ow  arg u es t h at  t h is kind  of assessm ent  and  ev alu at ion w h ic h  inv olv es ap p ly ing  
leg al p rinc ip les t o sp ec ific  fac t  sit u at ions sh ou ld  ac t u ally  fall u nd er law  p rac t ic e28. H is arg u m ent  c an b e 
st rong ly  su p p ort ed  b y  t h e t w o m ain elem ent s in t h e d efinit ion of law  p rac t ic e. T h e ‘ c lient -law y er’  relat ionsh ip  
and  ap p ly ing  leg al p rinc ip les for p u rp oses of g iv ing  ad v ic e t o t h e c lient  are likely  t o b e p resent  in an ev alu at iv e 
m od e of m ed iat ion. 
H ow ev er,  it  c an st ill b e arg u ed  t h at  t h e t w o elem ent s of law  p rac t ic e h av e not  b een realised  in t h e ab ov e 
sit u at ion. A ssessing  st reng t h s and  w eaknesses of t h e c ase,  p red ic t ing  c ou rt  d isp osit ions and  im p art ially  g iv ing  
leg al inform at ion t o t h e p art ies m ig h t  not  fall u nd er ‘ ap p ly ing  leg al p rinc ip les t o sp ec ific s of t h e p art ies’  
sit u at ion c onfid ed  t o t h e m ed iat or in ord er t o g iv e leg al ad v ic e’ . T h e m ed iat or m ay  b e v iew ed  as a “ d isp enser 
of g eneral leg al inform at ion w h o is not  eng ag ed  in t h e p rac t ic e of law ” .29  T h is arg u m ent  w ill d ep end  h eav ily  on 
t h e b eh av iou r of t h e m ed iat or. H is b eh av iou r sh ou ld  alw ay s reflec t  h is u nd erst and ing  of t h e im p ort ant  
d ist inc t ion b et w een leg al ad v ic e w h ic h  w ou ld  fall u nd er law  p rac t ic e,  and  p rov id ing  g eneral leg al inform at ion 
w h ic h  is arg u ed  t o b e a t olerat ed  ac t iv it y  w h en p erform ed  b y  non-law y er m ed iat ors. 
I t  is w ort h  m ent ioning  t h at  ev en if law  p rac t ic e c an not  b e asc ert ained  in an ev alu at iv e form  of m ed iat ion,  it  
c an b e arg u ed  t h at  h av ing  a leg al b ac kg rou nd  is ad v ant ag eou s in m any  m ed iat ion sit u at ions. Com p let e 
ig noranc e of t h e leg al c ont ex t  m ig h t  lead  p art ies t o ent er int o ag reem ent s w h ic h  are c onsid ered  inap p rop riat e 
or illeg al b y  t h e c ou rt . T h erefore a law y er-m ed iat or m ig h t  b e m ore ap p rop riat e t o ev alu at e or p red ic t  c ou rt  
d isp osit ions esp ec ially  t h at  su c h  p red ic t ion need s a h ig h  d eg ree of su b st ant ial know led g e of law . T h is 
arg u m ent  c an st rong ly  b e su p p ort ed  b y  t h e fac t  t h at  t h e m ed iat or’ s ev alu at ion oft en p rov id es an anc h or p oint  
for set t lem ent . T h e p art ies m ay  rely  on t h e m ed iat or t o ev alu at e t h eir c ase,  and  h is op inion is likely  t o b e 
influ ent ial on b ot h  p art ies. T h u s t h e m ed iat or’ s inform at ion or ad v ic e c an b e u nfair,  u nj u st  or ev en w rong  and  
y et  t h e m ed iat or m ay  not  b e h eld  liab le for it 3 0 ! 
b) Facilitating decision-m ak ing:   
A s m ent ioned  ab ov e,  t h e sc op e of m ed iat or’ s role is v ariab le. S om e m ed iat ors m ay  b e p assiv e t h rou g h ou t  t h e 
m ed iat ion p roc ess,  w h ile ot h ers t end  t o b e ac t iv e. T h is v ariat ion w ill affec t  t h e d eg ree of t h e m ed iat or’ s 
inv olv em ent  in t h e ou t c om e. A n ev alu at iv e m ed iat or,  for ex am p le,  c an p rop ose or p ress for a sp ec ific  ou t c om e 
t o t h e p art ies. S u p p ort ers of law y er-m ed iat ors t end  t o foc u s on t h is ev alu at iv e m od e of m ed iat ion in 
est ab lish ing  t h at  c ont rib u t ion t o t h e ou t c om e is law  p rac t ic e. T h ey  su b m it  t h at  it  is a m y t h  t h at  t h e m ed iat ors 
are im p art ial neu t rals w h o d o not  w ish  t o im p ose t h eir ow n v iew s and  su g g est ions on a p roc ess t h at  is 
su p p osed  t o b e ent irely  non-c oerc iv e. A c c ord ing ly  t h ey  arg u e t h at  p art ies’  au t onom y  c annot  b e fu lly  
g u arant eed ,  and  set t lem ent s are likely  t o b ear t h e m ed iat or’ s im p rint  t h an t h at  of t h e d isp u t ant s. 
T h e ab ov e arg u m ent  also inc lu d es t h e issu e of d raft ing  final ag reem ent s. A n ac t iv e m ed iat or m ig h t  h av e a 
fu rt h er op p ort u nit y  of form u lat ing ,  and  red u c ing  t h e ou t c om e reac h ed  b y  t h e p art ies t o a w rit t en d oc u m ent . 
S om e m ed iat ors m ig h t  ev en b e inv olv ed  in d raft ing  d et ailed  set t lem ent  ag reem ent s t h at  g o far b ey ond  t h e 
w ord s of t h e d isp u t ing  p art ies t h em selv es. T h is kind  of b eh av iou r is t reat ed  b y  sev eral sc h olars as a law  
p rac t ic e 3 1 . 
O n t h e ot h er h and ,  it  c an b e arg u ed  t h at  ev en su g g est ing  solu t ions and  d raft ing  final ag reem ent s d o not  fall 
u nd er t h e t w o elem ent s in t h e d efinit ion of t h e law  p rac t ic e. I f t h e m ed iat or av oid s t h e leg al j u d g em ent  and  
                                                
26  Karin S. Hobbs, ‘Attention Attorneys!: How To Achieve The Best Results In Mediation’, 1999, 

www.library.northernlig ht.com ;  f or f urther analysis of  the evaluative m ediator see L L  Risk in, ‘Mediator 
O rientations and Techniq ues’, 1994 , 12 ( 9)  Alternatives 111, at p . 111-113 . 

27  Ibid. 
28   C . Menk el-Meadow, O p . C it., at p .6 1. 
29   S. P urnell, op . C it., at p . 10 0 9. 
3 0   C . Menk el-Meadow, O p . C it., at p .6 1. 
3 1   Ibid, P .6 1;  see also D avid A. Hof f m an and N atasha A. Af f older, O p . C it. 
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makes suggestions and recommendations primarily concerned with economic, social and emotional elements of 
the dispute, she might not b e v iewed as representing the parties or applying legal principles to the parties’  
specific situation.  A ccordingly this will depend heav ily on the mediator’ s conduct and b ehav iour throughout 
the process.  
H owev er, in light of the ab ov e, the q uestion is again posed as to the suitab ility of non-lawyer mediators to 
engage themselv es in such activ ities that can hav e a legal character.  A  mediator who is not trained as a lawyer 
might need to b e wary of such activ ities b ecause a great part of lawyers’  ex pertise “ lies in appreciating the 
legal conseq uences of an agreement’ s phrasing” 32. 
B)  C O N F L I C T S  O F  I N T E R E S T S  
A n o t h e r  a r g u m e n t  t h a t  s u r r o u n d s  t h e  n o t i o n  o f  ‘ m e d i a t o r s  s h o u l d  a l s o  b e  l a w y e r s ’  i s  r e l a t e d  t o  t h e  c o n f l i c t  o f  
i n t e r e s t s . I t  i s  a r g u e d  t h a t  o n l y  l a w y e r -m e d i a t o r s  a r e  f a c e d  w i t h  t h i s  s p e c i a l  o b s t a c l e . I n  m e d i a t i o n ,  p a r t i e s  o f  
t h e  d i s p u t e  m i g h t  b e  r e p r e s e n t e d  b y  t h e i r  l a w y e r s  o n  t h e  n e g o t i a t i n g  t a b l e . T h i s  m e a n s  t h a t  t h e r e  i s  a  r i s k  o f  
p r e - o r  p o s t  m e d i a t i o n  r e p r e s e n t a t i o n  o f  t h e  p a r t i e s  b y  t h e  l a w y e r -m e d i a t o r  h i m s e l f  o r  b y  t h e  l a w y e r -m e d i a t o r ’ s  
l a w  f i r m . T h e r e  i s  a l s o  a  r i s k  t h a t  t h e  l a w y e r -m e d i a t o r  h a s  o r  i s  p e r c e i v e d  t o  h a v e  p r i o r  k n o w l e d g e  f r o m  a  
p r i v i l e g e  r e l a t i o n s h i p  t h a t  m i g h t  b e  u s e d  i n  a  m a n n e r  a d v e r s e  t o  t h e  p a r t y  g i v i n g  h i s  i n f o r m a t i o n  o n  t h e  
d i s p u t e 33. 
A n o t h e r  o b s t a c l e  t h a t  c a n  b e  f a c e d  b y  l a w y e r s  i s  t h e  f a c t  t h a t  l a w y e r s  a r e  g e n e r a l l y  p r o h i b i t e d  f r o m  
r e p r e s e n t i n g  m u l t i p l e  c l i e n t s  w i t h  c o n f l i c t i n g  i n t e r e s t s 34 . A c c o r d i n g l y  e v e n  i f  s u p p o r t e r s  o f  l a w y e r -m e d i a t o r s  
s u c c e e d  i n  e s t a b l i s h i n g  t h a t  m e d i a t i o n  i s  a  l a w  p r a c t i c e ,  l a w y e r -m e d i a t o r s  w i l l  b e  i n  a  ‘ c a t c h  2 2 ’  s i t u a t i o n ,  
s i n c e  t h e y  c a n n o t  r e p r e s e n t  b o t h  p a r t i e s  a s  i t  w o u l d  b e  a g a i n s t  t h e i r  f i d u c i a r y  d u t i e s . 
C ) J u s t i c e ?  
A n o t h e r  a r g u m e n t  t h a t  i s  u s u a l l y  i n v o k e d  b y  s u p p o r t e r s  o f  l a w y e r -m e d i a t o r s  i s  b a s e d  o n  a c h i e v i n g  j u s t i c e . I t  i s  
a r g u e d  t h a t  l a w y e r s  a r e  t h e  t r a d i t i o n a l  g a t e k e e p e r s  o f  t h e  j u s t i c e  s y s t e m ,  a n d  t h e r e f o r e  j u s t i c e  i s  m o r e  
g u a r a n t e e d  b y  l a w y e r s  b e c a u s e  o f  t h e i r  k n o w l e d g e  o f  t h e  l e g a l  s y s t e m  a n d  t h e  l a w . 
H o w e v e r ,  t h i s  a r g u m e n t  c a n  r e f l e c t  a  l a c k  o f  u n d e r s t a n d i n g  o f  t h e  t r u e  n a t u r e  o f  m e d i a t i o n . I n  m e d i a t i o n  t h e  
t e r m  ‘ j u s t i c e ’  s h o u l d  n o t  b e  i n t e r p r e t e d  a c c o r d i n g  t o  w h a t  l e g a l  e x p e r t s ,  l a w y e r s  o r  j u d g e s  t h i n k . J u s t i c e  s h o u l d  
r e f l e c t  w h a t  p a r t i e s  t h i n k  i s  f a i r  a n d  j u s t . A s  m e n t i o n e d  e a r l i e r ,  p a r t i e s  a r e  t h e  o w n e r s  o f  m e d i a t i o n ,  a n d  t h e y  
a r e  t h e  o n l y  p e o p l e  w h o  i m p o s e  t h e i r  o w n  i n t e r p r e t a t i o n  o f  t h e  m e a n i n g  o f  j u s t i c e . W h e t h e r  o r  n o t  t h i s  i s  a  
d e s i r a b l e  r e s u l t  i s  o u t s i d e  t h e  s c o p e  o f  t h i s  d i s c u s s i o n . 
D ) N o n -l e g a l  d e g r e e s :  
T h e  i m p o r t a n c e  o f  h o l d i n g  d e g r e e s  o t h e r  t h a n  t h e  l a w  d e g r e e  i s  a n o t h e r  a r g u m e n t  t h a t  i s  u s u a l l y  s t r e s s e d  u p o n . 
I t  i s  a r g u e d  t h a t  a n  e x p e r t i s e  i n  n o n -l e g a l  a r e a s  m a y b e  a s  i m p o r t a n t  o r  e v e n  m o r e  i m p o r t a n t  t h a n  a  l a w  d e g r e e . 
F o r  e x a m p l e  t h e  e x p e r t i s e  d e s i r a b l e  c a n  b e  p o l i t i c a l  e s p e c i a l l y  i n  d i s p u t e s  i n v o l v i n g  p u b l i c  e n t i t i e s . A n o t h e r  
e x a m p l e  c a n  b e  i n d u s t r i a l  e x p e r t i s e . A  m e d i a t o r  w i t h  i n d u s t r i a l  e x p e r t i s e  c a n  b r i n g  a n  i n t e l l e c t u a l  f r a m e w o r k  
f o r  u n d e r s t a n d i n g  i n d u s t r i a l  d i s p u t e s  t h a t  m a y  i n v o l v e  c o m p l a i n t s  r e l a t e d  t o  m a n u f a c t u r i n g  o r  d i s t r i b u t i n g  a  
s p e c i f i c  p r o d u c t 35 . 
H o w e v e r ,  i t  i s  a l s o  s u b m i t t e d  t h a t  p r i o r  p r o f e s s i o n a l  e x p e r i e n c e  ( n o  m a t t e r  w h a t  t h e  d i s c i p l i n e )  i s  j u s t  a s  l i k e l y  
t o  b e  a  h i n d r a n c e  a s  a n  a s s e t  t o  l e a r n i n g  m e d i a t i o n 36 . I t  i s  a r g u e d  t h a t  m e d i a t o r s  w i t h  s o c i a l  e x p e r t i s e  t e n d  t o  
e m p h a s i s e  t h e  t h e o r y  o f  c o n f l i c t  r e s o l u t i o n s  i n  m e d i a t i o n ,  w h i l e  l a w y e r -m e d i a t o r s  t e n d  t o  s t r e s s  o n  l e g a l  
k n o w l e d g e  a n d  s k i l l s . T h e r e f o r e  t h i s  w o u l d  l e a d  t o  m i s s i n g  c r e a t i v e  a n d  m o r e  c o m p l e t e  r e s o l u t i o n s  i n  t h e  
p r o c e s s . I t  i s  s u g g e s t e d  t h a t  t h e  f i e l d  o f  m e d i a t i o n  s h o u l d  f o c u s  o n  f i n d i n g  “ a  g o o d  n e u t r a l  a n d  n o t  r e s t r i c t  
i t s e l f  t o  e x a m i n i n g  a  m e r e  c o l l e c t i o n  o f  d e g r e e s  o r  p r o f e s s i o n a l  l i c e n s e s ” 37 . 

                                                
32  S .  P u r n e l l ,  O p .  C i t . ,  a t  p . 1 0 1 4 .  
33  L e o n a r d  L .  R i s k i n  a n d  J a m e s  E .  W e s t b r o o k ,  ‘ D i s p u t e  R e s o l u t i o n  a n d  L a w y e r s ’ ,  1 9 8 7 ,  S t .  P a u l ,  M i n n :  W e s t  

P u b l i s h i n g  C o m p a n y ,  a t  p . 4 1 0 .  
34   I b i d ,  a t  p . 4 0 5 .  
35   N o r m a n  B r a n d ,  ‘ C h o o s i n g  t h e  “ E x p e r t ”  M e d i a t o r ’ ,  1 9 9 6 ,  w w w . m e d i a t e . c o m / a r t i c l e s / i n d e x . c f m ,  a t  p . 3 .  
36   N e i l s o ,  L . C . ,  ‘ M e d i a t o r s  A n d  L a w y e r s  P e r c e p t i o n  O f  E d u c a t i o n  A n d  T r a i n i n g  I n  F a m i l y  m e d i a t i o n ’ ,  1 9 9 4 ,  

M e d i a t i o n  Q u a r t e r l y ,  1 2 ( 2 )  1 6 5 -1 8 4 .  
37   L i n d a  R .  S i n g e r ,  O p .  C i t . ,  a t  p . 1 7 1 .  
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C o n c l u s i o n  
Mediation and adjudication are vastly different methods of resolving disputes. The philosophy behind both 
methods also lies on different grounds. Therefore law yers w ho are primarily trained to deal w ith adjudication,  
might find it difficult to appreciate those differences. L aw  schools celebrate their effort by constantly “ telling 
students that they are being taught ‘ to think  lik e a law yer’ . B ut...[ it seems]  that the times cry out for more than 
these traditional sk ills” 38. However, this does not mean that lawyers are not suitable as mediators. With proper 
training  lawyer-mediators mig ht be able to ac hieve more than non-lawyer mediators. T his also does not mean 
that mediators should also be lawyers, bec ause an ex pertise in non-leg al areas c an be as important as leg al 
ex pertise. T here is always a tendenc y to overemphasise the leg al ex pertise in mediation. A  non-lawyer 
mediator who has well-established sk ills and the stature that c an c ome f rom suc c essf ully resolving  disputes, 
may possess all the ex pertise needed. 
However, the above c onc lusion seems to f all only under the f ac ilitative mode of  mediation. A s mentioned 
earlier, a f ac ilitative mediator assumes that her primary mission is to enhanc e c ommunic ations between the 
parties. S he ref rains f rom g iving  her opinion bec ause there is a presumption that the parties are intellig ent 
enoug h to understand their situation better than the mediator39 . T his means that if  non-lawyer mediators limit 
their role to f ac ilitation, the public  is more lik ely to be protec ted sinc e there is a small leg al dimension in this 
model and there is no need f or leg al ex pertise. 
T he leg al dimension starts to bec ome more apparent in evaluative modes of  mediation. A s mentioned above, 
mediators’  involvement rang es f rom minimal assistanc e with c ommunic ations to an ex tensive ex pert advic e 4 0 . 
T he hig her the deg ree of  involvement of  mediators, the g reater the risk  of  ex posing  the public  to rely on this 
servic e to their detriment. I f  evaluative mediation does not f all under ‘ law prac tic e’  whic h is still a 
c ontroversial issue, one c annot assert with c ertainty that it does not inc lude leg al elements in most of  its 
phases. A c c ording ly this strong ly supports the notion of  ‘ mediators should also be lawyers’ . 
T he q uestion as to whether or not a mediator may ‘ evaluate’  the leg al aspec ts of  a dispute, has ac tually 
g enerated muc h c ontroversy. many mediators believe that providing  parties with an evaluative f eedbac k  is 
of ten an essential part of  the mediation proc ess. F or other mediators “ any f orm of  evaluation is anathema, 
bec ause mediation( in their view)  should be solely f ac ilitative” 4 1 . O ther g roup of  mediators believe that 
mediation c an be prac tised in several ways inc luding  evaluative f orms, yet they admit that it mig ht be 
‘ inherently risk y’ 4 2  to non-lawyer mediators. T he above c ontroversy has not yet been settled. 
T heref ore one c an say that as long  as evaluative modes of  mediation still ex ist, and as long  as there are no 
unif ied rules limiting  mediation proc ess to f ac ilitation, it is perhaps rig ht to say that mediators g enerally should 
also be lawyers. O n balanc ing  the positive and neg ative ef f ec ts of  lawyer-mediators, the positive ef f ec ts seem 
to outweig h and override any neg ativities involved. 

                                                
38  R i s k i n ,  L e o n a r d ,  O p .  C i t . ,  a t  p . 5 9 .  
39   L L  R i s k i n ,  O p  C i t . ,  a t  p . 1 1 1 -1 1 3 .  
4 0   M .  P a l m e r  a n d  S .  R o b e r t s ,  O p .  C i t . ,  a t  p . 1 0 5 .  
4 1   D a v i d  A  H o f f m a n  a n d  N a t a s h a  A . ,  O p .  C i t . ,  a t  p . 6 .  
42  L e o n a r d  L .  R i s k i n  a n d  J a m e s  E .  W e s t b o o k ,  O p . C i t . ,  a t  p .  3 9 5 .   
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